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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9181 


MISSISSIPPI RIVER FUEL CORPORATION, | 

a Corporation, 

Petitioner, 

THE FEDERAL POWER COMMISSION, THE LA¬ 
CLEDE GAS LIGHT COMPANY, THE ST. LOUIS 
COUNTY GAS COMPANY, THE CITY OF ST. LOUIS, 
MISSOURI PUBLIC SERVICE COMMISSION, 

Respondents 

On Petition to Review and Set Aside An Order of the 
Federal Power Commission 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
19(b) of the Natural Gas Act (52 Stat. 833, U. S. C., Title 
15, § 717 r(b)) # to review and set aside an order dated No- 

i 

0 Section 19(b) provides: 

“Any party to a proceeding under this chapter aggrieved by an order 
entered by the Commission in such proceeding, may obtain a review jof 
such order in the * * * United States Court of Appeals for the 
District of Columbia, by filing in such Court, written sixty days after t}he 
order of the Commission upon the application for rehearing, a written 
petition praying that the order of the Commission be modified or set 
aside in whole or in part.” 
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vember 9, 1945 (App. 43 et seq.) entered by the Federal 
Power Commission in a natural gas rate proceeding. Pur¬ 
suant to the above cited section of the Natural Gas Act, 
Petitioner duly filed a motion for rehearing with the Fed¬ 
eral Power Commission (App. 48 et seq.), which was de¬ 
nied by an order entered January 4, 1946 (App. 57). And 
as further required by that section of the Natural Gas 
Act, on January 18, 1946, Petitioner filed its petition with 
your Honorable Court for review and relief (App. 58 et seq.) 
as therein set forth. 

STATEMENT OF CASE 

1. Nature of Proceeding .—This is a proceeding to review 
an order of the Federal Power Commission (herein called 
the Commission) reducing the prices charged by Petitioner 
for natural gas sold to certain public utility distributing 
companies for resale. 

2. Petitioner's Business. —Petitioner, a natural gas com¬ 
pany under the Natural Gas Act, 1 owns and operates a 
natural gas transmission pipe line system extending from 
the Monroe Gas Field in northern Louisiana through 
Arkansas to St. Louis, Missouri and to East St. Louis and 
Alton, Illinois and transports and sells natural gas in 
interstate commerce to public utility distributing companies 
for resale in Arkansas, Missouri and Illinois. Petitioner 
also sells natural gas to industrial customers for consump¬ 
tion (Tr. 2475). No production facilities are owned or 
operated by Petitioner, all gas being purchased on set per¬ 
centages from five producers in the Monroe Field (App. 
912). 

Sales for resale are made in Arkansas to the Arkansas 
Louisiana Gas Company, and the Arkansas Power & Light 


1 52 Stat. 821, §1, U. S. C. A. Tit. 15, §717. 
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Company; in Missouri to Missouri Natural Gas Company, 
Laclede Gas Light Company and St. Louis County G^s 
Company; in Illinois to the Illinois-Iowa Power Company 
and the Union Electric Company of Illinois (Tr. 2357-239q). 
These sales to public utilities for resale to their customers 
constitute the only portion of Petitioner’s business ovfer 
which the Commission has jurisdiction (App. 21-22). 2 

In addition to this resale or jurisdictional business 
Petitioner utilizes its pipe line system in a business whi^h 
Congress has decreed to be free from price regulatioh, 
namely the sale of natural gas directly for use to about 43 
industrial consumers of which there is one in Arkansas 
and the remainder in Missouri and Illinois (Tr. 2396-2397). 
In 1943 this direct, non-jurisdictional business accounted 
for the sale of approximately 29 billion cubic feet of gas as 
against a little in excess of 13.6 billion cubic feet sold to 
utilities for resale (App. 22). 

3. The Order Under Revieiv .—On April 6,1943, the Com¬ 
mission ordered an investigation of the rates of Petitioner 
and six other companies (App. 1-6) but in setting the 
matter for hearing, the inquiry was limited to Petitioner 
(App. 18). Respondents other than the Commission jin 
this review proceeding were permitted to intervene. 
Hearings were held in June and August 1944, and 
consumed fourteen days. Subsequently briefs 'were filed 
and the cause was argued before the Commission en batyc 
on June 6, 1945. The Commission’s Opinion and Order 
reduced the rates and charges being made by Petitioner fbr 

all gas sold for resale by the amount of $945,613, and or- 
— 

2 The Natural Gas Act places under regulation only sales 
“ * • * in interstate commerce of natural gas for resale for 
ultimate public consumption for domestic, commercial, industrial, or 
any other use, and to natural-gas companies engaged in such trans¬ 
portation or sale * * (52 Stat. 821, § 1, U. S. C. A. Tit. 15, 

§717(b)). 
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dered Petitioner to effect the reduction by filing new rate 
schedules, containing rates as follows: 

“For the future, uniform demand and commodity 
rates for firm regulated sales are appropriate in this 
case; a commodity rate of 13^ per Mcf of firm gas sales 
to the utility customers for resale is reasonable; 
$764,269 is a reasonable amount for Mississippi to col¬ 
lect from firm utility customers in the form of a de¬ 
mand charge based upon the billing demand data for 
the year 1943; and 14^ per Mcf for interruptible gas 
sales to utilities for resale is a reasonable rate;” 
(App. 45). 

Petitioner also was ordered to make a further rate reduc¬ 
tion in the future: 

“When this Commission’s order of April 27, 1943 
(FPC Docket Nos. G-149 and G-132) directing Inter¬ 
state Natural Gas Company to reduce rates $301,329 
to Mississippi is validated by the Courts, Mississippi 
shall pass on the proper portion of that reduction by 
reducing its rates to the utility customers by the 
proportion of the volumes of gas it sells to these 
utilities to the total volume of gas sales in the years 
of the final judicial decision.” (App. 46). 

4. Statement of Petitioner’s Points .—Petitioner contends 
that the order reducing rates is invalid and should be 
reversed for these reasons: 

(a) The Commission fixed 6% as the rate of return, 
instead of 6 Mj% heretofore allowed to every natural 
gas company, upon the same evidence of interest rates 
and yields of securities. In so doing Petitioner has 
been treated arbitrarily and denied the due process 
of law to which it is entitled under the Fifth Amend¬ 
ment to the Constitution of the United States. 

(b) In determining the costs involved in selling 
gas subject to its jurisdiction the Commission used a 
method of allocating costs contrary to that used in 
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previous eases as the true and correct method; contrary 
to the evidence introduced by the Commission’s Stiff 
and Petitioner and unsupported by any substantial 
evidence in the record. The Commission’s action was 
arbitrary and results in denying Petitioner a fair hear¬ 
ing contrary to the Fifth Amendment of the Constitu¬ 
tion of the United States. 

(c) The Commission, purporting to act under au¬ 
thority to fix rates for the future, ordered Petitioner 
further to reduce its rates by the amount of a possible 
future reduction in the cost of gas, although no evi¬ 
dence of Petitioner’s revenues and expenses or otl^er 
evidence necessary to a determination of a just afid 
reasonable rate at such future time could possibly be 
now known. Petitioner has thus been denied any hear¬ 
ing at all on the reasonableness of such future ratjes 
and there are no findings whatsoever in the record to 
support the ordered reduction. 

(d) In determining the rate base, in making allojw- 
ances for certain operating expenses, and for federal 
income taxes, the Commission proceeded in an arbi¬ 
trary manner and arrived at conclusions not supported 
by substantial evidence. The end result of the wlicjde 
order is the product of arbitrary action, results jin 
the denial to Petitioner of its constitutional rights to 
a fair hearing and constitutes confiscation of its prop¬ 
erty. 

A. Rate Base 

Evidence was adduced on the components of the rdte 
base. 

j 

1. Original Cost of Property 

The Commission uses a rate base with original cost Uss 
# # # ^ 
depreciation. On the original cost as of specific dates ahd 

on the depreciation rate there is no dispute. After Ac¬ 
crued depreciation and contributions by others in aid of 
Petitioner’s construction are deducted, the rate base, less 
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working capital, as of December 31, 1943, is $13,282,619 
and the Commission used this amount (App. 44). 

The Petitioner, however, contended and introduced evi¬ 
dence that if 1943 is to be the test year—and 1943 was the 
year adopted by the Commission (App. 44)—the Commis¬ 
sion should give effect to the original cost depreciated as it 
averaged for the whole year which, less the claimed working 
capital, amounts to $13,550,718, or a difference of $268,099 
(App. —). 

2. Working Capital 

The Commission Staff computed a working capital allow¬ 
ance for 1942 of $430,000 (App. 865). This same amount 
was used as evidence by the Staff for 1943 (App. 878), 
and the Commission allowed the sum of $430,000 as Peti¬ 
tioner’s working capital allowance (App. 44). Using the 
same method as that used by the Staff but applying the 
facts of 1943, Petitioner computed an allowance of $470,000 
(App. 533). In addition Petitioner claimed an additional 
allowance of working capital of $200,000 to meet the costs 
of repairing pipe line breaks caused by recurring annual 
floods (App. 266). 

Thus the Staff calculations adopted by the Commission 
and those of Petitioner on the rate base are: 

Commission Petitioner 

Net Plant less 
Contributions in 

aid of Construction .$13,282,619 $13,550,718 

Working Capital . 430,000 670,000 


Total Rate Base 


$13,712,619 $14,220,718 
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B. Rate of Return 

The Commission determined that 6% is the rate of return 
which Petitioner is entitled to earn on its regulated busi¬ 
ness. (App. 45.) 

The Commission Staff introduced evidence of investors 
appraisals, comparative risks, interest rates and yields, cost 
of money trends, general economic conditions in Petition¬ 
er’s service area and other pertinent financial and statis¬ 
tical data. (Tr. 2798-2911.) This evidence is calculated lo 
give the Commission a statistical background on rate of 
return. There is still the necessity for exercise of judg¬ 
ment in making the rate of return finding. (App. 457-460, 
484.) The statistical evidence introduced by the Coiii- 
mission’s staff is the same as used by it in previous casts 
and the financial data on specific companies were selected 
because their business was similar to Petitioner’s. 
457-460.) 

The Commission in its opinion (App. 30-32) in part justi¬ 
fied a 6% return on the ground that bond yields recently 
have been between 3.27% and 3.08%; that 12 year U. (3. 
Bonds have been about 2%; and yields of 3% to bond aijid 
note holders of natural gas companies are not uncommon. 
In addition the Commission points out that the electric aijid 
natural gas business are parallel and that for 1943 electric 
bonds bore interest at around 3% and the average yield 
on preferred stock was 4.79% and on common was 7.3%. 

The domestic bonds have fluctuated between 3.37 afid 
3.08% from January, 1943 through April, 1944. (App. 
1044.) And U. S. Treasury Bonds are as indicated ajid 
this has been true since November, 1940. (App. 105^.) 
The statistical data on natural-gas company mortgage 
bonds shows some yields at around 3% and some consider¬ 
ably higher, e. g., Petitioner at 4% and others as high as 
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4.71% and 5% (App. 1101). The data on electrical com¬ 
panies’ bond interest rates is true as to 14 specific com¬ 
panies. (App. 1059.) The electrical preferred yield of 
4.79% appears in the record (App. 1058) as does also nat¬ 
ural gas pipeline companies with yields at December 31, 
1943, of from 6.31% to 4.41% and with no great fluctua¬ 
tion since 1940. (App. 1093.) 

In addition, it -was showm that Petitioner is subject to 
recurring flood damage which cost $410,000 in 1943 (App. 
266, 526-534), that its stockholders had received an aver¬ 
age of 4.8% per year on the investment (App. 369-371); 
and that its resale contracts are non-exclusive and with 
non-affiliates (App. 765-767) and the contracts -with La¬ 
clede Gas Light Company and St. Louis County Gas Com¬ 
pany will expire in 1947 while that with Illinois-Iowa 
Power Company will expire in 1951 (App. 916, 918, Tr. 
2371). It w T as also brought out that Petitioner’s only sup¬ 
ply of gas in this record is from one field on contracts ex¬ 
piring early in 1952 (App. 911, Tr. 2324, 2329, 2334, 2340). 

C. Operating Expenses 

The Commission allowed the following operating ex¬ 
penses, before allocation between jurisdictional and non- 
jurisdictional, for the test year based on 1943 experience: 


Gas Purchased .$3,220,024 

Operation, Maintenance & 

General . 1,633,982 

Depreciation. 803,200 

Taxes Other Than Federal 

Income . 317,460 

Federal Income Tax. 334,309 


$6,308,975 (App. 45). 
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Petitioner has and still contends that so long as 1943 is 
used as a test year, then certain items of cost actually'in¬ 
curred in that year should be included as proper operating 
expenses and should be added to the above: 

1. Increased Labor Costs. Petitioner claimed as a proper 
expense the increase in labor costs due to increased wages 
made in 1944 over those of 1943. Petitioner’s evidence, 
based on a short-cut method admittedly overstated |he 
proper allowance, but evidence of the Commission’s St^ff, 
showed an appreciable increase. The Staff’s Exhibit 62 
(App. 1130) show's a net field payroll increase of 
$7,511.00 for the first four months of 1944 over the like 
period of 1943 (App. 774). In addition colored employees 
receive an annual increase of about $1300. (App. 799- 
800.) It was also demonstrated that if all casual em¬ 
ployees for whom there was work could have been em¬ 
ployed, the field payroll would have increased considerably 
more. (App. 789-799.) In fact, Petitioner’s' annual jre- 
port to the Commission for the year 1944 shows an In¬ 
crease of $32,557 over 1943. The Commission dismissed 
Petitioner’s claim on the ground that the evidence indi¬ 
cates only a $12,000 increase and that increased 1944 reve¬ 
nues more than offset this increased cost. (App. 27.) 

2. Amortization of Payment for Past Service Pensions. 
Petitioner, on making an arrangement for pension annuities, 
at its own expense made the plan retroactive for servjice 
rendered prior to 1940. This involved an expenditure of 
$1,510 per month after an initial payment of $72,879 (A^p. 
87-89, 111-116, 144-145). Considerable savings were 
effected by making a lump sum payment of $239,305 as 
of December 1943. Petitioner, consistently with income 
tax treatment, amortized this over a ten year period (Aj)p. 
989) and claimed $23,980 per year as an operating 
expense. Petitioner justified this treatment on the groi|nd 
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that the benefit is not past or transitory but that it aids 
employee morale and is a forward step in proper labor 
relations which serve the Petitioner and its customers. 
(App. 250-251). The Staff disallowed the item as a matter 
payable out of surplus in the year payment was made 
(App. 115-116) and for which customers had already paid. 
(App. 117). It was admitted by the Staff witness that 
he would not have disturbed the item as an annual expense 
had it been handled in a deferred account (App. 116). The 
Commission disallowed the item as non-recurring. (App. 
27). 

3. Contributions to Customer Companies for Auxiliary 
Equipment . In order to insure a gas supply of high heat¬ 
ing value during periods when Petitioner’s supplies might 
be less than the demand, Petitioner in September 1943 
contributed to the Laclede Gas Light Company and the St. 
Louis County Gas Company the sum of $26,572 as part 
of the cost of installing, training personnel, and operating 
stand-by gas sets. (App. 960-909, Tr. 924), Peti¬ 
tioner retained this payment in its 1943 expense account 
(App. 993), as a justified expense. (App. 251). 
Commission Staff excluded the item as a non-recurring 
expense (App. 145-146). Admittedly this, like other items 
overstates the excess revenues for 1943 (App. 119-120). 

If the equipment is used again, the question will arise 
as to paying a portion of the expense of operation. (App. 
906-909, Tr. 924-925). Hence Petitioner has amortized the 
expense over a five year period. (App. 983-994). The Com¬ 
mission disallowed the $26,571 because Petitioner’s pipe 
line capacity exceeded firm customer’s highest daily demand 
and also because there was no legal obligation to make the 
payment and it is non-recurring in nature (App. 27-28). 

4. Rate Case Expense. Petitioner claimed $25,000 per 
year for five years as proper amortization of rate case 
expense. (App. 28). The Commission allowed $13,946 
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on the ground that the larger estimate is unsupported. 
(App. 28). The expenses, however, are $31,415 as shojvn 
by Petitioner’s annual report (Tr. 1995-1996). 

5. Federal Income Taxes. Petitioner has maintained 
and still maintains that the Federal Income Tax allowance 

j 

is inadequate. In the first place Petitioner contends tliat 
the regulable excess revenues are overstated, as will appear 
from the statement herein on allocation, by $167,000. 
Secondly, there would be $16,000 more of taxable revenues 
on the basis of a 6% return if the average of the i^et 
original cost for the whole of the year 1943 is used. (App. 
1039.) Also there is dispute over the depreciation rate to 
be used in computing the income tax. The Staff and ^he 
Commission assumed that the Internal Revenue Bureau 
would continue to allow Petitioner to claim 4% deprecia¬ 
tion for tax purposes (App. 133-137, 778, 781, ^8) 
despite the fact that 3%% is used for every other purpose 
of this case. This results from a stipulation in general 
terms that 3 1 /f>% is the basis of computing both annual 
and accrued depreciation. (App. 905.) The Commission 
found that the stipulation does not relate to depreciation 
for income tax purposes (App. 28-29). If it is determined 
that 3V2% is the depreciation allowance for income taxbs, 
Petitioner would be entitled to an additional allowance for 
income tax based upon an additional depreciation accrued 
of about $114,000. 

D. Allocation of Cost of Service. 

Due to the presence of both jurisdictional and non-jurp- 
dictional business, the Commission had to make an alloca¬ 
tion between the two in order that its rate determination 
might not impinge on that business of Petitioner over which 
it has no control (App. 32-39). 

The method used by the Commission’s Staff Witness, 
French, was the same method as presented and adopted 


12 


by the Commission in several other rate cases (App. 162). 
The exhibits bore the signed approvals of H. Zinder, 
Chief, Division of Rates and Research, and Charles W. 
Smith, Chief, Bureau of Accounts, Finance and Rates. 
Under this method costs are divided by the “Demand” and 
‘ ‘ Commodity. ” “ Demand ’ ’ costs are those costs which are 
predominantly proportional to the demand or size of plant 
or which are largely independent of the annual volume 
of gas delivered (App. 929). While “Commodity” costs 
are those incurred predominantly in proportion to annual 
volumes of gas delivered (App. 929) and are assessed 
on the ratio of each class’s annual volume over total 
volume sold for the year. Since Demand costs relate to 
capacity, it is necessary to determine the extent of each 
class’s right to capacity. This requires ascertainment of 
two factors: the day or period in a year on which capacity 
determined sales; and the total pipe line capacity (App. 
32-35). 

The Staff witness on allocation testified that his method 
gave effect to the special features of Petitioner’s business 
and that there should be no distortion of costs resulting 
from transient operating causes or expediency. (App. 
161, 927.) 

On its system, Petitioner has large numbers of customers 
whose contracts provide for interruption of their service 
when firm customers demand the capacity of the line (Tr. 
501-503) and the price of this interruptible gas is com¬ 
petitive with other fuels. (Tr. 504). That Petitioner is 
forced to curtail its interruptible customers drastically 
is evidenced by the fact that in 1943 it sold as high as 
74,578,000 cubic feet of interruptible gas (App. 174) and 
as low as 2,634,000 cubic feet on December 15, 1943, (App. 
103S). 







13 


Nevertheless, in making his allocation study, the Staff 
witness used as a basis of assessing the “Demand’’ Costs, 
i. e., those costs associated with the demands on the pipe¬ 
line (App. 33) the “coincidental peak day or day on whicjh 
the most gas was sold, which was February 14, 1944, ev^n 
though Staff witness conceded that this quantity could n^t 
be delivered throughout the year (App. 200). Petitioner 
claimed that capacity charges should be assessed on the 
bases either of the greatest demands of firm gas on the 
system (App. 346, Tr. 2711) which was December 16, 1943, 
(App. 674-675); or on the period of most severe operating 
conditions, which was December 14-17, 1943 (App. 437- 
438), when the demands for gas and weather caused 
greatest curtailment of interruptibles and even of sonic 
firm customers who had standby fuel or equipment. (Apj). 
414-417, 437-440, Tr. 1809, 1812, 1820-1821). The entire 
period of December 14-17 is preferable since sales 
particular day may be greater than the average over la 
number of days because on a single day advantage raajy 
be taken of line-pack (App. 437-438). Hindsight might 
indicate that greater quantities of gas could have been 
sold than were actually marketed on the days of greatest 
curtailment but management must act in advance upon 
the situation as it appears. (App. 763-764.) 

The Commission in arriving at the percentage to use 
for assessing demand or capacity charges—i. e., ratio 
of demands to system capacity found 51% based on average 
of (1) the coincidental or system peak day of the Stall ; 
(2) what is stated as firm gas peak of January 7,1944, shown 
to have been an error (App. 764-765); (3) what was shown 
as the actual firm peak; and (4) the period of most severe 
conditions. The Commission used this average as tl^e 
percentage for assessing demand or capacity charges. (Ap^>. 
33-34) The system peak used by the Staff was showm 
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to be an unusual situation and one which, concededly, 
could not continue. (App. 200) 

The Commission after determining the percentage of 
demand costs applicable to regulated sales as shown above 
then assessed 8% of the remaining 49% to interruptibles 
on the ground that such percentage represented the amount 
of demand or capacity available to interruptibles. This is 
premised on the ground that there is a system capacity of 
135,000,000 cubic feet of gas per day (App. 33-34)—a figure 
disavowed by all witnesses on the subject, including the 
Staff (App. 200, 761-764, Tr. 1817, 1818). 

In addition to the foregoing, the Commission rejected the 
evidence of its own staff witness and without any factual 
support in the record, made an arbitrary division of the 
following items of expense between “Demand’’ and 
“Commodity”. 

1. Supervision & Engineering expenses were assigned 
$21,738 to Demand and $46,206 to Commodity by the Com¬ 
mission (App. 35). The only evidence in the record assigns 
these costs all to Demand (App. 959, 1019-1020, 1029). 

2. Compressor Station Labor expenses were assigned 
100% to Commodity by the Commission (App. 35). The 
Staff witness assigned this cost 100% to Demand (App. 
2467-2468) as did one of Petitioner’s witnesses (App. 
1029). Petitioner’s other allocation witness assigned 75% 
to Demand and 25% to Commodity on the ground that 
some of the station labor cost would vary with the amount 
of gas sold (App. 630-632, 1019-1020). 

3. Administrative & General expenses were assigned by 
the Commission approximately 34% to Demand, 60 1 / 4% 
to Commodity and 5% to “Other” (i. e. applicable to par¬ 
ticular sale) on the basis of supervised expenditures ex¬ 
clusive of gas purchased (App. 35, 36-37). The Staff’s 
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allocation witness purporting to act on the same ground 
(App. 930) assigned approximately 63M>% to Demand 
and about 37 1 /2% to Commodity. No assignment was 
made to “Other’’ (App. 938). Petitioner’s witnesses 
assigned all of this expense 100% to Demand on the 
ground that such costs do not vary in proportion to 
the amount of gas sold or handled (App. 427-428.) 

4. Depreciation expense is assigned by the Commission 

50% to Demand and 50% to Commodity on the ground it 
would be improper to allocate the expense 100% to either 
category because functionally depreciation relates to gas 
supply and supply is dependent upon sales volume (App. 
35, 36-37). The Staff witness assigned depreciation to 
Demand except for 50% of depreciation of compressor 
station equipment making an overall of assignment of oyer 
88% of depreciation to Demand (App. 930, 9j38) 

and conceded that even as to the amount he assigned to 
commodity there could be doubt (App. 214-215). Peti¬ 
tioner’s witness Simonds assigned depreciation to the 
extent possible on specfiic property serving each class of 
customer and the rest to Demand (App. 343, 1017-10^0). 
This results in assigning approximately 93% to Demajnd. 
Petitioner’s witness Miller assigned depreciation 106% 
to Demand (App. 1029). 

On the Commission’s point that functionally deprecia¬ 
tion in a wasting asset business is dependent upon the 
supply or reserves of—in this case—gas, it should be 
pointed out that Petitioner produces no gas but buys alJ of 
it under contract (App. 22); depreciation has been stimu¬ 
lated on a straight line basis (App. 905); and the pis 
reserves of the Monroe Field are not devoted exclusively to 
Petitioner’s business (App. 69). 

5. Taxes Other than Income Taxes were assigned 5j)% 
to Demand and 50% to Commodity on the grounds of c^n- 





16 


sistency with the assignment of return and income taxes 
(App. 38). The bulk of these taxes is made up of ad 
valorem, Unemployment Compensation, Old Age Benefits, 
Franchise, Power and City Light License Taxes (App. 943). 
The Staff witness assigned these costs to Demand (App. 
939) as did both of Petitioner’s allocation witnesses (App. 
1017-1020, 1029). 

6. The Return to which Petitioner is entitled is assigned 
by the Commission 50% to Demand and 50% to Commodity 
on the ground that both elements are factors “in the inci¬ 
dence of this cost” (App. 38). The Staff witness made a 
similar division. Petitioner’s witness Simonds assigned 
14% of return directly to customers who are served by 
property directly attributable to them and the remainder is 
assigned to Demand (App. 665-670). Witness Miller 
assigned 100% of return to Demand (App. 429). This was 
done on the ground that the alolwed return is proportional 
to the rate base or property and does not vary with the 
annual volumes of gas delivered (App. 429, 498-510). 

STATUTE INVOLVED 

The following provisions of the Natural Gas Act of June 
21, 1938 (c. 556, Stat. 833, tit. 15 U. S. C. § 717) are here 
involved: 

Sec. 5. (a) "Whenever the Commission, after a hear¬ 
ing had upon its own motion or upon complaint of any 
State, municipality, State commission, or gas distribut¬ 
ing company, shall find that any rate, charge, or 
classification demanded, observed, charged, or collected 
by any natural-gas company in connection with any 
transportation or sale of natural gas, subject to the 
jurisdiction of the Commission, or that any rule, regu¬ 
lation, practice, or contract affecting such rate, charge, 
or classification is unjust, unreasonable, unduly dis¬ 
criminatory, or preferential, the Commission shall de- 



termine the just and reasonable rate, charge, classifica¬ 
tion, rule, regulation, practice, or contract to be there¬ 
after observed and in force, and shall fix the same by 
order * * *” [15 U. S. C. A., § 717d]. 

“Sec. 19 * * * 

(b) * * • The finding of the Commission as to the 
facts, if supported by substantial evidence, shall be 
conclusive. * * *” [15 U. S. C. A. $717r(b)]. 


STATEMENT OF POINTS 

Petitioner set forth a “Statement of Points” (supra pj 4), 
preceding the detail of facts in this record bearing uJ)on 
its argument. This was done to enable the court ifiore 
clearly to understand in what light the facts of record 
should be considered. It is respectfully requested tjhat 
said Statement be treated as the statement usually plajced 
at this point in the brief. 

SUMMARY OF ARGUMENT 

I. The Commission’s Order Violates The Constitution 
and the Natural Gas Act. 

A. On Rate of Return the Commission found 6% tb be 
reasonable for a natural-gas company for the first time. 
There is no evidence statistical or otherwise in this record 
to justify such a conclusion as to a natural-gas company 
like this Petitioner nor was Petitioner advised that sucjh a 
finding might result. On the contrary, all evidential facts 
using a rate of return assumed a finding of 6Vz% and there 
is unrebutted evidence on which the Commission made no 
findings which would indicate that Petitioner has risks 
as to supply at market, markets themselves and competition 
from other pipe line companies. The Commission, there¬ 
fore, acted without basis in fact, and denied Petitioner! its 


right to be advised of what it must meet—i. e. a fair hear 


ng. 
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B. On Allocation of Cost of Service the Commission 
acted in many important respects contrary to all evidence or 
without any substantial evidence to support it. The Com¬ 
mission used data later corrected as well as an alleged fact 
which all witnesses who were asked about it disavowed. 
The Commission failed to consider the peculiar facts of this 
Petitioner and while claiming to follow a theory of alloca¬ 
tion it acted directly contrary to such theory. To the extent 
the Commission acted without support in substantial facts 
and to the extent it justified its action on a rule or theory 
which it in fact did not follow, Petitioner has been treated 
arbitrarily and has been denied a fair hearing. 

C. The Commission’s Order that Petitioner Reduce Its 
Rates in the Future when the Interstate Natural Gas Com¬ 
pany case is finally decided deprives Petitioner of its right 
to a hearing. A rate determination is dependent upon facts 
as they appear at the time new rates go into effect. 

II. The End Result of the Commission’s Order Is Un¬ 
just and Unreasonable. 

The Commission failed to give effect to the evidence in 
the record on the net original cost figure to be included in 
the rate base and to the evidence on a proper working capi¬ 
tal allowance based upon the actual 1943 figures as well as on 
the necessity for an allowance of $200,000 for the purpose 
of repairing annual flood damage. The Commission also 
excluded certain expenses incurred by Petitioner in 1943 
which was the test year adopted by the Commission. In¬ 
cluded in these excluded expenses is an amount of increased 
labor costs of at least $23,833 as well as payments made as 
a matter of business policy to two of Petitioners customers 
for auxiliary equipment. The Commission also disallowed 
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actual rate case expenses and failed to give full effect j to a 
stipulation between counsel on the rate of depreciation! 

All of the foregoing will deprive Petitioner unreasonably 
of allowable expenses which on this record should be 
allowed. 

ARGUMENT 

I 

The Statement of the Case contains the facts of recofd in 
their logical sequence. The argument, hovrever, compre¬ 
hends two broad headings and Petitioner will proceejd to 
discuss facts as they fit into the argument outline rather 
than in the sequence of the Statement. 

I 

The Commission’s Order Violates Constitutional and 
Statutory Safeguards. 

A. The Action of the Commission in Fixing the Rafe of 
Return Allowance Violates the Fifth Amendment and i the 
Provisions of the Natural Gas Act. 

The Congress in requiring a hearing before a rate ojrder 
issues under the Natural Gas Act (52 Stat. 833 § 5 (aj), 15 
U. S. C. A. § 717d) as in others of its acts, “had regard to 
judicial standards—not in any technical sense but jwith 
respect to those fundamental requirements of faiijness 
which are of the essence of due process in a proceeding of 
a judicial nature.” ( Morgan v. United States, 304 U. jS. 1, 
82 L. ed. 1129, 1133.) The Commission’s allowance on rate 
of return, therefore, should be judged in the light ot[ the 
requirements of fairness. 

Analysis of the subject of rate of return in the ease at 
bar will disclose that the Commission’s finding does not 
accord with precepts for fair play for the following reasons. 
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1. Th$ Rate of Return Finding Is Based upon Evidence 
or Reasons of Which Petitioner Had No Notice and Is 
Arbitrary. 

The whole hearing procedure in this case was upon an 
assumed 6 1 / 2 % rate of return. A 6% rate was first heard 
of when Commission counsel proposed it in its principal 
brief before the Commission. The main ground upon which 
counsel urged the lesser rate was that this Appellant had no 
risks attendant upon production of natural gas. The com¬ 
pany answered this argument by pointing out that its 
peculiar position as to supply made it subject to hazards 
as great as those attendant upon production (Tr. 2019- 
2020). Examination of the Commission’s order and find¬ 
ings discloses that it reduced the rate upon the general 
grounds of the ease with which Petitioner can attract 
capital and its generally risk-free character without decid¬ 
ing whether Petitioner is more risk-free because it has no 
production of its own. 

The statistical material which comprises the rate of 
return evidence in this case is the same as has been intro¬ 
duced in preceding rate cases before the Commission 
(App. 458) with additions which serve to bring the data 
more nearlv to date but do not warrant a new conclusion. 
In fact, the main reason urged by Commission counsel for 
reducing the rate in this case arose dehors the exhibit and 
was that Petitioner purchased all of its gas requirements. 
Faced with the same factual basis, Petitioner rightly con¬ 
fined its argument in its reply brief and before the Com¬ 
mission en banc to the question of whether the absence of 
production risks would justify a smaller rate of return. 
The Commission made no finding on this, the only factor 
on which Petitioner could even make an argument. But 
even as to this contention on the lack of production risks 
Petitioner had no notice prior to the conclusion of the hear- 


ings aside from a general statement by one Staff witness 
that 6 1 / 4 % was used for illustration only. I 

I 

In the background there are eleven cases * since the 
Natural Gas Act was passed in which 6 M>% was allowed 
as the rate of return and an examination of these cases jvill 
disclose that the Commission allowed that rate because jthe 
companies were so risk free and easily attracted capital. 
The statistical evidence in the case at bar, being the sgmc 
as used in those cases, only brought to date, discloses no 
reason why a lower rate is justified here and would in no 
way advise Petitioner of what it should be expected to 
prove or rebut. On the contrary the Staff witness use^l a 
list of securities of those same companies because they were 
similar to Petitioner (App. 469-470). 

All that the Commission states in respect of the soupd- 
ness of utility business generally substantially -was stated 
by it in the previous cases cited where 6 V 2 % was allowed. 
That modified inflation is with us is common knowledge and 
money generally is cheap. But as to utilities, and more 
specifically natural gas companies, there is no demonstra¬ 
tion that money for them is cheaper than when the Com¬ 
mission awarded 6 M.'% return. It is pointed out in fhe 
Statement of Case that the percentages selected by |he 


• Natural Gas Pipeline Company of America, July 23, 1940, 2 F. Pj C. 
Reports 218, 35 P. U. R. (N. S.) 41; Canadian River Gas Company knd 
Colorado Interstate Gas Company, March 18, 1942, 3 F. P. C. Reports j 32, 
43 P. U. R. (N. S.) 205; Lone Star Gas Company, May 4, 1942, 3 F. P 1 C. 
Reports 695; Hope Natural Gas Company, May 26, i942, 3 F. P. C. Re¬ 
ports 150, 44 P. U. R. (N. S.) 1; Panhandle Eastern Pipe Line Compajnv, 
September 23, 1942, 3 F. P. C. Reports 273, 45 P. U. R. (N. S.) 203*| El 
Paso Natural Gas Company, Oct. 29,1942, 3 F. P. C. Reports 851; Northern 
Natural Gas Company, Feb. 4, 1943, 3 F. P. C. Reports 377, 47 P. U.i R. 
(N. S.) 74; United Gas Pipe Line Company, April 16, 1943, 3 F. P.j C. 
Reports 402, 48 P. U. R. (N. S.) 91; Interstate Natural Gas Co., ijic., 
April 27, 1943, 3 F. P. C. Reports 416, 48 P. U. R. (N. S.) 267; Cities 
Service Gas Company, July 28, 1943, 3 F. P. C. Reports 459, 50 P. U. R. 
(N. S.) 65; Memphis Natural Gas Company, Sept. 21, 1943, 3 F. P. C. 
Reports 566. 
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Commission in support of its low finding are present in the 
record but it also pointed out that some data—including a 
4% mortgage bond yield for Petitioner and as high as 
4.71% and 5% for others—tending to indicate that many 
yields are much higher are also present. The Commission’s 
statement that the gas and electrical utility businesses are 
parallel in these respects is no reason for lowering the rate 
of return especially when it is realized that in many respects 
natural gas company data are available and these indicate 
the requirement of investors for higher yields in many 
instances as well as no great fluctuation in the yield require¬ 
ment for some years previous to the last allowance of a 
6 V 2 % return. 

It is apparent that the general financial picture as to 
utilities has not changed since 6M>% was allowed; there¬ 
fore, the Commission must have acted on grounds of w T hich 
Petitioner had no notice and perforce could not rebut. 
This is a denial to Appellant of its right to a fair hearing 
because: 

“The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportunity 
to know the claims of the opposing party and to meet 
them. * * * Those who are brought into contest 

with the Government in a quasi-judicial proceeding 
aimed at the control of their activities are entitled to 
be fairly advised of what the Government proposes and 
to be heard upon its proposals before it issues its 
final command.” ( Morgan , et al. v. United States of 
America and Secretary of Agriculture, 304 U. S. 1, 82 
L. Ed. 1129, 1132). 

Mr. Justice Cardozo has branded such action as arbitrary 
and beyond the ambit of due process of law: 

“From the standpoint of due process—the protection 
of the individual against arbitrary action—a deeper 



23 


vice is this, that even now we do not know the partic¬ 
ular or evidential facts of which the Commission tfjok 
judicial notice and on which it rested its conclusion. 
Not only are the facts unknown; there is no way to 
find them out. When price lists or trade journals or 
even government reports are put in evidence upop a 
trial, the party against whom they are offered may ^ee 
the evidence or hear it and parry its effect. Even if 
they are copied in the findings without preliminary 
proof, there is at least an opportunity in connection 
with a judicial review of the decision to challenge ^he 
deductions made from them. The opportunity is Ex¬ 
cluded here. The Commission, withholding from the 
record the evidential facts that it has gathered here 
and there, contents itself with saying that in gather¬ 
ing them it went to journals and tax lists, as if a judge 
were to tell us, 1 1 looked at the statistics in the Library 
of Congress, and they teach me thus and so.’ This 
will never do if hearings and appeals are to be more 
than empty forms/ ’ (Ohio Bell Telephone Co. v. P. U. 
C., 301 U. S. 292, 81 L. Ed. 1093, 1100). 

In preceding cases, in which the Commission without 
exception allowed 6^%, all the favorable postures w^re 
as strong or stronger than this Petitioner’s. It may rea¬ 
sonably be inferred that the Commission does not arrive 
at two different conclusions on the same factual basis ajnd 
it is equally inferable that the Commission must, there¬ 
fore, have taken notice of some factor not of record. 

Petitioner does not contend that rate of return is static 
but it does contend that if it is to be accorded treatment 
other than that accorded to others on substantially ihe 
same facts, it should have notice and the opportunity to 
be heard. There is no hearing if one cannot meet the pro¬ 
posals of control before the final order is issued. (Morgan 
v. United States, 304 U. S. 1, 82 L. Ed. 1129, 1132-113^). 
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2. The Commission’s Rate of Return Finding I>s Not 
Based Upon Substantial Evidence. 

Section 19(b) of the Natural Gas Act (52 Stat. 833, 15 
U. S. C. A., § 717 r) provides, inter alia, that Commission 
findings must be based upon substantial evidence. Sub¬ 
stantial evidence is “such relevant evidence as a reason¬ 
able mind might accept as adequate to support a conclu¬ 
sion’ J ( Consolidated Edison Co. v. N. L. R. B., 305 U. S. 
197, 83 L. Ed. 126, 140). In the case at bar it is difficult 
to hold that there is substantial evidence underlying the 
allowance of a 6% rate of return within the above defini¬ 
tion. If the substantial evidence of record has previously 
impelled the allowance of 6^% it is not reasonable that 
it may now support the conclusion of 6%. 

3. The Commission Did Not Consider the Evidence or 
Argument of Petitioner in Respect of Rate of Return. 

It has been held by the Supreme Court that the guarantee 
of a “ ‘hearing’ is the hearing of evidence and argument” 
(Morgan v. United States, 298 U. S. 468, 80 L. Ed. 1288, 
1295). There is evidence in this record, and argument was 
made thereon by Petitioner, which 'would strongly indicate 
that this company is not so risk free as the Commission 
Staff stated generally but from many angles it has had 
experiences which should affect the rate of return allow¬ 
ance. For instance, it was briefed and argued that Peti¬ 
tioner’s position with respect to gas purchase reserves 
does not put it in any better position than a company who 
runs production risks. In the Statement of the Case it is 
shown that Petitioner runs risks because of the prevalence 
of floods in the area of its operations which result in sub¬ 
stantial and recurrent losses. There was no finding on 
this factor. It was shown that Petitioner’s stockholders 
until the end of 1943 had earned an average of only 4.8% 
on the investment. This is important because it is a heavy 






factor in the Blue field Water Works and Improvement 
Company case (262 U. S. 679, 67 L. Ed. 1176, 1183-1184), 
the principles of which the Commission invoked in this 
case (App. 30-31). There was no finding or consideration 
of this factor. Respondent’s sales are to nonaffiliated com¬ 
panies under very substantial contracts of which two Ex¬ 
pire in 1947 and one in 1951. These contracts are not ejx- 
clusive and competitive factors will enter into th4ir 
renewal. 

It is submitted that the foregoing examples indicate 
that the Commission acted without regard to its statutory 
and constitutional duty. It is the duty of the Commission 
to make findings which will guide the Court in its reviekv. 
It must show that it considered evidence and resolved 
conflicts of evidence in the record and that its findings ajre 
supportable in the light of such resolutions (Coloraifo- 
Wyoming Gas Co. v. F. P. &; 89 L. Ed. 83l i $3 4-835-). In¬ 
stead of performing this duty, the Commission ignored! a 
principle of the Bluefield Waterworks case (supra) who!se 
principles were invoked only to the extent that they sup¬ 
ported the Commission’s desires. The Commission ignored 
other matters bearing upon the determination of a fdir 
rate of return. 


4. The Company Did Offer Evidence on Rate of Return. 

Apparently the Commission seeks to justify its failure 
to consider important evidence on rate of return by stating 
that Petitioner introduced no evidence on this subject (App. 
31). This is a misstatement of fact. As was pointed out 
above, Petitioner offered evidence on many important itepis 
bearing on rate of return—particularly those which relate 
to risk and market and financial stability. Petitioner djd 
not offer the voluminous financial data contained in Exhibit 
59 (Tr. 2798-2910) on the reasonable ground that to do So 
would be mere duplication of those portions of the exhibit 
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which are relevant to this rate inquiry. Instead, it tested 
the probative value of the exhibit on the reasonable assump¬ 
tion that any rate of return allowance would accord with 
the precepts of a fair hearing. That Petitioner did not 
introduce evidence on statistics which were grounded in 
Moody, Standard & Poor, and Federal Reserve Bank pub¬ 
lications cannot now be construed as a waiver of substantial 
rights. The Supreme Court has stated that “we do not 
presume acquiescence in the loss of fundamental rights” 
{Ohio Bell Telephone Co. v. P. U. C., 301 U. S. 292, 81 L. 
Ed. 1093, 1100). 

B. The Commission Denied to Petitioner its Bight to 
a Fair Hearing in Making the Allocation of Costs. 

Substantially all of Petitioner’s property is used in both 
its regulable and non-regulable business. The Commission 
recognized that it had no jurisdiction over the sales to 
industries and that it was necessary to divide and allocate 
the overall costs of Petitioner’s operations between the 
regulable and unregulable business (App. 32). This the 
Commission purported to do, but it actually went outside 
the record and determined the costs for the regulable sales 
by “the exercise of informed judgment” (App. 35). In 
so doing it did not follow the procedure specified in the 
Supreme Court in these allocation matters. The Court 
has clearly stated that allocation involves judgment on a 
myriad of facts {Colorado Interstate Gas Co. v. F. P. C., 
89 L. Ed. 80^812), and in determining the facts there is 
“need for clarity and completeness in the basic or essential 
findings on which administrative orders rest”. ( Colorado - 
Wyoming Gas Co. v. F. P. C.'Js 9 L. Ed. 83-1,-835). 

What we find here, however, is a complete and entire dis¬ 
regard of facts and a manipulation of costs that is not sup¬ 
ported in the slightest degree by the record. 
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Demand costs, by the Commission’s own description, 
should be allocated on the basis of the demand made upcjn 
the capacity of the pipe line system. Instead of following 
this self-imposed restriction, the Commission adopted the 
process of averages, using an average of the following: 

1. The coincidental peak day or day of maximum sal^s 
to all classes of customers of the Staff witness—which £s 
shown to be an unusual situation; 2. an erroneous firm gis 
peak; 3. the actual firm gas peak day; and 4. the period 
of most severe operating conditions. (App. 33.) 

The use of the coincidental day would be proper whdn 
all customers have an equal right to receive gas or actually 
receive gas when they require it regardless of contract 
rights. It is shown in the Statement of the Case, however, 
that Petitioner has interruptible customers who in 1943 
have taken as high as 74,578,000 cubic feet of gas in a d4y 
and as low as 2,634,000 cubic feet. During the period De¬ 
cember 14-17, 1943, interruptibles took up to only ong- 
fifth of that taken by them on the system peak used ijy 
the Staff (App. 744). This may well serve to make the 
day of maximum sales unusable for this case (Cf. Colorado 
Interstate Gas Co. v. F. P. C:, 89 L. ed.-807, 812): 

Petitioner submits that it was improper on the merits f<j>r 
the Commission to give any consideration whatsoever fo 
the coincidental peak day. The Commission states in ijts 
opinion that it recognizes the right of firm gas customers 
to priority and that interruptibles must curtail, but sudli 
recognition was not actually given when the Commis¬ 
sion uses a figure which does not test the interruptibles’ 
liability to curtailment to its utmost. 

The use of a firm gas peak day demonstrated to be jn 
error is obviously improper and has the effect of aiding a 
conclusion without fact to support it. It is submitted that 
to use this figure (the alleged firm gas peak of January 7, 
1944) which is shown to be erroneous directly contravenes 
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the holding of the Supreme Court in Colorado-tyygndng 
Gas Co. v. Federal Power Commissior ^{89 L. ed. 85^-835), 
in discussing allocation, that the Commission must resolve 
ambiguities and conflicts by findings of fact. In this case 
there is apparently not even a conflict of evidence on the 
firm gas peak. The new figure (December 16, 1943) was 
merely a correction of the previous one given, and it is 
strange that the Commission should consider such previous 
day at all. 

It has been pointed out in the Statement of this Case that 
the Commission sought to allocate Demand or capacity 
charges to interruptible customers by using a theoretical 
rated line capacity which not only has no substantial sup¬ 
port in the record but which no witness, Staff or Peti¬ 
tioner’s, would accept. Here again is a situation worse 
than that in the Colorado-Wy owing case (supra). There 
the Commission was reversed for not resolving conflicts or 
ambiguities on peak day data by findings of fact. Here the 
Commission has ignored the clear and undisputed import 
of the evidence and uses, without a finding, that which no 
witness would accept. 

It has also been demonstrated in the Statement of the 
Case that in assigning costs to Demand and Commodity the 
Commission did so against all of the evidence in the record 
as to such assignment for the following expenses: Super¬ 
vision and Engineering, Compressor Station Labor, Ad¬ 
ministrative & General, Depreciation, Taxes other than 
Income Taxes. The Natural Gas Act (525 Stat. 833 § 19- 
(b), Tit. 15 U. S. C. A. § 717r(b)) requires that substantial 
evidence lie behind the Commission’s findings as to the 
facts. 

Furthermore, a fundamental rule of administrative law 
is that an order must be substantiated by clear and explicit 
findings: 



/ - 
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“The question is not merely one of the absence of 
elaboration or of a suitably complete statement of the 
grounds of the Commission’s determination, to the 
importance of which this court has recently adverted 
(Beaumont, S. L. & W. R. Co. v. United States, decided 
November 24,1930, 282 U. S. 74, ante, 221, 51 S. Ct. i), 
but of the lack of the basic or essential findings required 
to support the Commission’s order. In the absence jof 
such findings, we are not called upon to examine tfie 
evidence in order to resolve opposing contentions jas 
to what it shows or to spell out and state such con¬ 
clusions of fact as it may permit. The Commission is 
the fact-finding body and the court examines the eyi- 
dence not to make findings for the Commission but to 
ascertain whether its findings are properly supported. 
* # # ” (Florida v. United States, 282 U. S. 194, 2^1, 
212, 215, 75 L. Ed. 291, 300, 51 S. Ct. 119.) 

What the Commission did was to proceed on the basis of 
its so-called “informed judgment” and by changing t)ae 
rules after the hearing had closed and without any notice 
to Petitioner of such change. The item of Compressor Sta¬ 
tion Labor illustrates graphically the arbitrary manner 
in which the Commission proceeded. This is an item of 
cost which has consistently been considered as a demapd 
cost and was so treated by the Commission witness, w]ho 
assigned it all to demand. Notwithstanding the approval 
of this division by the Commission department heads (App. 

-£), and the previous adoption of this allocation by the 
Commission (App. 162), the opinion here proceeds to dis¬ 
regard completely the Commission Staff evidence and re¬ 
cites an argumentative statement in lieu of facts to justify 
the departure from the record. 

Another item of cost arbitrarily treated by the Commis¬ 
sion was depreciation, which has consistently been treated 
as a demand cost, except for depreciation on compressor 
station equipment which was divided 50-50, and on this tfie 
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Commission witness was not too firm that it was a com¬ 
modity cost (App. 215). The Commission seeks to justify 
assigning depreciation 50% to Demand and 50% to Com¬ 
modity on the ground that depreciation relates functionally 
to gas supplies and gas supplies are influenced by sales 
volume. Petitioner has no reserves of its own and gets 
its supply by contract from a non-exclusive field. The Staff 
witness stated that depreciation was independent of annual 
volumes of gas transported. (App. 215.) 

Taxes other than income taxes were assigned by the 
Commission witness to demand and no particle of evidence 
supports the Commission’s brief statement that: “Prop¬ 
erty taxes are treated consistently and similarly” (i. e. 
50-50) (App. 38). 

Petitioner submits that in acting as set forth above 
without any evidence or substantial evidence the Commis¬ 
sion’s order deserves reversal since procedurally there are 
not present those requirements of fairness which satisfy 
the procedural due process of law guaranteed by the Fifth 
Amendment and those attributes of a hearing which the 
Natural Gas Act provides for. It was the Commission’s 
duty, however onerous, to consider the evidence, for with¬ 
out so doing there is no hearing (Morgan v. United States , 
298 U. S. 468, 80 L. ed. 1288, 1295-1296). In proceedings 
of this nature the right to a hearing is an “inexorable 
safeguard,” and the Commission must act “in accord¬ 
ance with the cherished judicial tradition embodying the 
basic concepts of fair play.” (Morgan et al. v. U. S. ct al., 
304 U. S. 1, 82 L. ed. 1129, 1131, 1133, 1134). If the evi¬ 
dence is not considered there is in reality no hearing ( Mor¬ 
gan v. U. S., 298 U. S. 468, 80 L. ed. 1288,1295) and the pro¬ 
ceedings are meaningless. For the Commission to come 
to its conclusions without underlying proof in the record 
was a deprivation of Petitioner’s right to the opportunity 
to be heard which is the essence of procedural due process 
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of law. ( Ohio Bell Telephone Co. v. P. U. C., 301 U. is. 
292, 81 L. ed. 1093, 1099.) Irrespective of the fact tllat 
quasi-judicial procedures of administrative agencies ^re 
expedient, less formal, and less technical than the trajdi- 
tional judicial procedures, the persons whose interests tljey 
affect are still protected from action which is arbitrary, 
capricious and unauthorized. (See Final Report , Attor¬ 
ney General’s Committee on Administrative Procedure, 
2 Pike & Fischer, Administrative Law, pp. 26, 28, 38). It 
seems clear, therefore, that if the Commission in this c^se 
arrived at its conclusions on allocation of costs, the single 
most important item at issue, without regard to the evi¬ 
dence in the record its order should be reversed as a denial 
of a fair hearing under the Fifth Amendment to the Con¬ 
stitution and Sections 5 and 19(b) of the Natural Gas 4^ 
(52 Stat. 833,15 U. S. C. A. §§ 717d and 717r). 

The Commission in its order (App. 35) after discussing 
what it considers the elements and components of the 
allocation states: 

“From the evidence and the exercise of inforirjed 
judgment, we find the following classification of serv¬ 
ice is reasonable and proper:” 

Petitioner has demonstrated on the facts the lack of ajny 
evidence or of substantial evidence. The question remains, 
Can the Commission make up for this lack by using its 
“informed judgment”? Petitioner submits that it cannot 
do so. Mr. Justice Cardozo, speaking for the Supreme 
Court, answered this in the Ohio Bell Telephone case 
(supra): 

“Regulatory commissions have been invested with 
broad powers within the sphere of duty assigned to 
them by law. Even in quasi-judicial proceedings thpr 
informed and expert judgment exacts and received a 
proper deference from courts when it has been readied 
with due submission to constitutional restraints. W^st 
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Ohio Gas Co. v. Public Utilities Commission (No. 1) 
supra (294 U. S. p. 70, 79 L. ed. 768, 55 S. Ct. 316); 
West Ohio Gas Co. v. Public Utilities Commission 
(No. 2) 294 U. S. 79, 79 L. ed. 773, 55 S. Ct. 324; Los 
Angeles Gas & E. Corp. v. Railroad Commission, 289 
U. S. 287, 304, 77 L. ed. 1180, 1191, 53 S. Ct. 637. In¬ 
deed, much that they do within the realm of adminis¬ 
trative discretion is exempt from supervision if those 
restraints have been obeyed. All the more insistent 
is the need, when power has been bestowed so freely, 
that the ‘inexorable safeguard’ (St. Joseph Stock 
Yards Co. v. United States, 298 U. S. 38, 73, 80 L. ed. 
1033,1052, 56 S. Ct. 720) of a fair and open hearing be 
maintained in its integrity. Morgan v. United States, 
298 U. S. 468,480,481,80 L. ed. 1288,1294,1295,56 S. Ct. 
906; Interstate Commerce Commission v. Louisville & 
N. R. Co., 227 U. S. 88, 57 L. ed. 431, 33 S. Ct. 185, supra. 
The right to such a hearing is one of the * rudiments of 
fair play’ (Chicago, M. & St. P. R. Co. v. Polt, 232 U. S. 
165,168 L. ed. 58 L. ed. 554, 555, 34 S. Ct. 301) assured 
to every litigant by the Fourteenth Amendment as a 
minimal requirement. West Ohio Gas Co. v. Public 
Utilities Commission (No. 1) (No. 2), 294 U. S. 63, 79, 
79 L. ed. 761, 773, 55 S. Ct. 316, 324, supra; Brinkerhoff- 
Faris Trust & Sav. Co. v. Hill, 281 U. S. 673, 682, 74 
L. ed. 1107,1114,50 S. Ct. 451. Cf. Norwegian Nitrogen 
Products Co. v. United States, 288 U. S. 294, 77 L. ed. 
796, 53 S. Ct. 350, supra. There can be no compromise 
on the footing of convenience or expediency, or because 
of a natural desire to be rid of harassing delay, when 
that minimal requirement has been neglected or ig¬ 
nored” (81 L. ed. at 1101-1102). 

That the Ohio Bell Telephone case involved application of 
“due process” under the Fourteenth Amendment while 
appellants invoke “due process” under the Fifth Amend¬ 
ment makes no difference for the protection afforded by 
each is the same. (See Curry v. McCanless, 307 U. S. 357, 
83 L. ed. 1339,1349; see also 3 Willoughby on the Constitu¬ 
tion (2d ed.) $ 1108, p. 1682). 


% 
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In addition to the question of substantial or any under 
lying supporting evidence, but intimately related to it, is 
the question of the adequacy of and support for the Coin 
mision’s finding of fact. In two very recent cases, Colo 
rado Interstate Gas Co. v. Federal Power CommissiorT (8!) 
L. ed. 88£-), and Colorado-Wyoming Gas Co. v. Federal 
Power Commission (89 L. ed. the Supreme Court 

criticized the Commission for the generality of its findings 
on allocation and for the incorporation by reference of 
Commission Staff exhibits thereon. It is notable in this 
case that the Commission did not, and could not, incorporate 
its Staff’s exhibits because those exhibits did not suppor 
it in the many important particulars shown above. Furi 
thermore, in the Colorado-Wyoming case (supra) the Su 
prcme Court remanded because the Commission’s finding 
as to the applicable peak day was ambiguous in the face o: 
the record which is true in this case. 

In the case at bar there is a dearth of findings but not of 
ambiguities and errors insofar as the record is concerned 


In the first place the Commission uses an average peak 
factor which has no foundation in the record whatsoever 
but is merely the application of mathematical division to 
the sum of four separate pieces of peak day data some of 
which is shown to be erroneous. But it is on this groundless}; 
basis that demand costs are allocated to the regulated sales. 
In addition, the rated line capacity used to ascertain the 
amount of capacity available for interruptible customers 
was disavowed by all witnesses including the Commission’s 
Staff. Moreover, such remaining volume, even if the rated 
capacity were as stated, is not available for interruptible 
customers under the exigencies of practical operations, 
Other examples of the Commission’s arbitrariness in mak¬ 
ing the actual assignment to demand and/or commodity 
charges appear herein in the discussion of the facts on the 
allocation made. The whole factual picture as set forth 
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herein illustrates that the Commission flew in the face of 
the evidence and committed even greater error than that 
which occasioned a remand in the Colorado-Wyommg case 
(supra). 

Apparently the Commission feels secure in the allocation 
made in this case because of the approval of its method in 
Colorado Interstate Gas Co. v. Federal Power Commission J 
(89 L. ed. 8&SQ. It at least recites following that method 
(App. 32) but this mere recital is not conclusive ( Morgan 
v. United States, 298 U. S. 468, 80 L. ed. 1288,1293) and the 
Supreme Court’s approval went to the formula adopted, 
i. e., segregating costs rather than physical properties and 
stated, “• * * considerations of fairness, nor mere 

mathematics, govern the allocation of costs.” Now the 
allocation theory there adopted in the Colorado Interstate 
case was stated by the Commission as follows: 

“Commission staff exhibits on cost allocation fol¬ 
lowed principles that have long been recognized as 
reasonable in the public utility field and are widely 
accepted. Therein costs are divided essentially into 
two groups, fixed and variable. Fixed costs are largely 
joint costs which do not vary with volume of sales. The 
total amount of such costs are largely proportional to 
the maximum demand on the system of system capacity. 
Accordingly, these costs have been allocated basically 
in proportion to each customer’s responsibility for the 
peak day demand. Variable costs are largely those 
that vary proportional to output or volume of sale. 
Accordingly, these costs have been allocated in pro¬ 
portion to volume of gas purchased by each customer. 

“The principles and methods of cost allocation pre¬ 
sented by Commission staff are obviously the most 
appropriate and reasonable for Canadian and Colorado 
companies” (3 F. P. C. 32, 62). 

This was the theory of the Commission’s Staff witness in 
the case at bar and he so prepared his exhibits. He was also 
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supported in so doing by In re Interstate Natural Gas Co\, 
3 F. P. C. 416; and In re Cities Service Gas Co., 3 F. P. c|. 
459. Contrast this, however, with the Commission’s stated 
ments in its opinion (App. 32-40). It is submitted that the 
Commission professed to make the allocation on the same 
basis as previously adopted when it stated: 

“We use a method of cost allocation 
gas pipeline companies which reflects the 
priorities and characteristics of natural g 
(App. 33). 

Its action must, therefore, be adjudged by the standards 
which the Commission itself invoked. This was so held in 
Securities <& Exchange Commission v. Chenery Corp. et al., 
318 U. S. 80, 87 L. ed. 626, 634, wherein the Supreme Court 
went on to say: 

“But the Commission did not in this case proffer- 
new standards reflecting the experience gained by it 
in effectuating the legislative policy. On the contrary, 
it explicitly disavowed any purpose of going beyond 
those which the courts had theretofore recognizee. 
Since the Commission professed to decide the case 
before it according to settled judicial doctrines, its 
action must be judged by the standards which the Com¬ 
mission itself invoked. And judged by those standards, 
i. e., those which would be enforced by a court of equity, 
we must conclude that the Commission was in error ip 
deeming its action controlled by established judicial 
principles” (87 L. ed. at 634). 

Appellant feels that the way the Commission dealt with 
allocation has denied it a fair hearing because there w^s 
action without supporting evidence and also because all 
allocation evidence which it was called upon to answej', 
countervail or rebut was entirely different from that use^l 
by the Commission. When the Commission witness testi¬ 
fied to a certain division of costs, Petitioner was not r$- 


or natural 
condition^, 
,s service ” 
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quired to prove again that the Commission witness was 
right. Petitioner could assume that such position at least 
was the extreme beyond which the Commission would not 
go. Petitioner has had no oppportunitv to test the “in¬ 
formed judgment” (App. 33) of the Commission by cross 
examination and has had no opportunity to present evi¬ 
dence in support of the methods recommended by the Com¬ 
mission’s own witness. If the Commission intended to 
change the rules of the game then it owed Petitioner an 
opportunity to participate in testing the change of rules. 
Hearing is not effective or adequate winch does not permit 
one to meet the proposals of control before the final order 
is issued. ( Morgan v. United States, 304 U. S. 1, S2 L. ed. 
1129, 1132-1133.) 

The damage done Petitioner can be seen by reference to 
the summary statement of cost allocation (App. 38). Any 
shift from the demand to the commodity category results in 
a reduction of 20% of the amount in the allocated costs to 
the regulable sales. The Commission has shifted in excess 
of $800,000 to the commodity column, thereby freeing regu¬ 
lated sales from more than $160,000 of costs properly 
chargeable against them. 

C. The Commission’s Order that Petitioner Further Re¬ 
duce its Rates after Final Determination of the Proceed¬ 
ing in the Interstate Natural Gas Company Case De¬ 
prives Petitioner of its Right to a Hearing and is Invalid. 

The Commission orders this Petitioner to reduce its rates 
when the Commission’s Order in the Interstate Natural Gas 
Company case is validated by the Courts. The Commis¬ 
sion ordered Interstate to reduce its rates to Petitioner bv 
$301,329. Petitioner is ordered to pass on the proper por¬ 
tion of that reduction by reducing its rates to utility cus¬ 
tomers by the proportion of the volumes of gas it sells to 
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utilities to tlie total volume of gas sales in the year of 
final judicial decision (App. 46). 

It is implicit in the Natural Gas Act (52 Stat. 833, ^ 4 
and 5, U. S. C. A. Tit. 15 § 717c and d) that a rate deter¬ 
mination once made is not res ad judicata but is open to 
change where the facts warrant. The reasons are obviojis 
for a rate base may chang^ new financial conditions^mjjly 
require the allowance of a greater rate of return, or expenses 
may mount or decrease to the point that to continue an old 
rate would be confiscatory or unjust. 

The Commission’s order to Petitioner that it decrease 
its rates in the future on a certain contingency is a depriva¬ 
tion of the right to a hearing and out of step with require¬ 
ments of fair play. The Natural Gas Act requires such a 
hearing (52 Stat. 833, §5(a), Tit. 15 U. S. C. A., §717(j). 
In effect the Commission is saying to this Petitioner tbjat 
“no matter what conditions are, if the Interstate case is 
finally determined in our favor you shall—for that reason 
on ly—reduce your rates on resale gas.” Such an order is 
clearly in violation of the precept that one is entitled to 
be advised and heard upon proposals of regulation before 
the final command is issued ( Morgan v. United States, 
304 U. S. 1, 82 L. ed. 1129). It is well settled that orders 
of administrative agencies are not res ad judicata for “|io 
extensive rate structure can be made permanent in any r^al 
sense in a changing world” ( Chicago, B . & Q. R. v. United 
States, 60 F. Supp. 580, 583). As Mr. Justice Frankfurter 
lias stated it: 

“The process of rate making is essentially empiric. 
The stuff of the process is fluid and changing—the re¬ 
sultant of factors that must be valued as well as 
weighed.” ( Board of Trade v. United States, 314 
U. S. 534, 86 L. ed. 432, 443.) 

Petitioner contends that the Commission is attempting 
to force a future reduction in rates without considering frll 


38 


facts as they will then exist. Or, stated another way, the 
Commission assumes that all factors of this case will remain 
static. The assumption is clearly unwarranted as every 
bit of historical evidence in this case will demonstrate. 
There could be no basis in fact for any finding now. It is 
submitted that to order a rate reduction at some unknown 
date in futuro is against all precepts of fair play as re¬ 
quired by the Constitution and Congress. 

II 

The End Result of the Commission’s Order Is Unjust and 

Unreasonable 

Federal Power Commission v. Hope Natural Gas Com¬ 
pany (320 U. S. 591, 88 L. ed. 333) stands for the proposi¬ 
tion that if one sustains the heavy burden of showing a 
rate order to be unjust and unreasonable in its con¬ 
sequences it may be upset. This applies to consequences 
only and does not serve to excuse the Commission from 
following the tenets of fair play provided for in the Con¬ 
stitution and the Natural Gas Act [Colorado-Wyoming 
Gas Co. v. Federal Power Commission^ 89 L. ed. -831). 
Therefore Petitioner asserts unjust and unreasonable con¬ 
sequences as an additional reason for setting aside the 
Commission’s order in the case at bar. 

1. Original Cost of Property 

The Commission found the original cost of Petitioner’s 
property less depreciation and contributions in aid of con¬ 
struction at December 31, 1943 to be $13,282,619. Peti¬ 
tioner contends that this should be $13,550,718—the result 
of averaging the net investment as of January 1, 1943 and 
December 31, 1943. The Commission uses 1943 as the test 
year not only for expenses but also for determining the 
rate base. By so doing, it must intend to use the entire 


39 


year as reflecting that which, in its informed judgment, 
will occur in the future. In adopting 1943 as the measure, 
it adopts the year not as of its end but as for its over-all 
attributes insofar as Petitioner’s business is concerned. 
The year-end figure is no more a measure of net investment 
than is the figure for the beginning of the year. 

The Commission is fixing rates for the future and in so 
doing it should reflect a test period selected for its over-all 
coincidence with what is to be expected. Net investment 
is not static—it is affected by depreciation and also by 
additions. The fact of additions and their import is re¬ 
flected by the fact that the Commission allows inclusion of 
plant “imminently useful” and that other additions were 
made in 1944 (App. 23, 263-264). 

It is submitted, therefore, that 1943 cannot be a true 
test year unless the average of the net investment is used. 

2. Working Capital 

Working capital should consist of needed materials and 
supplies and cash necessary to meet expenses pending reve¬ 
nue collections. (See Re: Interstate Natural Gas Co., F. P. 
C., 48 PUR (N.S.) 267.) The Staff calculated the working 
capital for 1942 to be $430,000 and the Commission adopted 
this figure for 1943 and the future. For 1943 it should at 
least be $453,256 (App. 106) and there is evidence as set 
forth in the Statement that the allowance for 1943 based 
on the Staff’s method of computation should be $470,000. 
In using the 1942 calculation when 1943 is the test year and 
in the light of other evidence which it failed to resolve, the 
Commission not only breached its duty under the Natural 
Gas Act ( Colorado-Wyowing Gas Co. v. Federal Power 
Commission, 89 L. ed. 834, £36) but also added a con¬ 
sequence to the order which is unjust and unreasonable. 

It was also shown that this Petitioner suffers annual 
damage from floods which necessitate the expenditure of 
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large sums of money $400,000 in 1943. The Staff and the 
Commission would not allow Petitioner’s claim of an addi¬ 
tional $200,000 to meet these contingencies, although it was 
recognized that cash would have to be kept on hand for 
these purposes. A suggested source was tax and deprecia¬ 
tion accruals or borrowed funds. Tax accruals are invested 
in Tax Certificates and are not available for current use 
(App. 110) and interest on borrowed funds would have 
to be borne by Petitioner until they found their way into 
plant investment. 

3. Excluded 1943 Expenses 

Petitioner in its Statement set forth that some expendi¬ 
tures actually made in 1943 and excluded by the Commis¬ 
sion should be included. 

Increased labor costs are obviously proper expenses and 
the Staff evidence disclosed that for the first four months 
of 1944 the field payroll increased $7,511 or $22,533 for 
the year and that $1,300 additional was paid to colored 
casual employees for a demonstrable total increase from 
this record of $23,833, which does not take into account 
deferred work which will have to be done with a larger 
payroll. There is no evidence , or at least not a reconcilia¬ 
tion of evidence, leading to the Commission’s conclusion 
that the increase would be $12,000. Assuming, arguendo, 
however, that such is the case, it is submitted that it is 
improper to disallow $12,000 on the ground that revenues 
increased in 1944 enough to more than offset this figure. 
This in effect, so far as Petitioner is concerned, amounts 
to making the order retroactive and, so far as Petitioner’s 
revenue situation is concerned, an award of reparations. 
The Commission has no authority to do either. (Federal 
Power Commission v. Hope Natural Gas Co., 320 U. S. 591 
88 L. ed. 333, 353.) 
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On refusing to allow amortization of past service pension 
premiums, the Commission has in effect stated that Peti¬ 
tioner’s proffer of security to its employees is of only j 
transitory importance. Petitioner challenges this conclu¬ 
sion and asserts that the expense will benefit Company and 
customer alike for years to come. The expense should be 
amortized for rate purposes. 

The payments made to Laclede Gas Light Company and 
to St. Louis County Gas Company are more than non¬ 
recurring. They were excluded from 1943 expenses also 
because it is claimed that there was no obligation to make 

I 

the payments. That this is not clearly understood is evi¬ 
denced by the record. The payee companies claim that 
there is a legal obligation and since part of that, if obliga¬ 
tion exists, goes to costs of operating the equipment, the 
expense is recurring. 

Regardless of the evidence in this record, the Commis- j 
sion should allow full rate case expenses. Such expenses 
aro not completely ascertainable when the record is open— 
to make them so -would exclude Petitioner’s right to appeal. 
The Commission should have found this expense item on 
the basis of Petitioner’s sworn annual report to the Com¬ 
mission for 1944. This would have shown actual expendi¬ 
tures of $31,415 as against the allowed $13,946. 

4. Income Taxes 

On the allowance for income taxes there is serious dis¬ 
pute. In the first place if the Commission has acted im¬ 
properly in making its allocation of costs, taxes will be 
higher, as would also be the case if the net investment for 
1943 were averaged. The major dispute, however, is over 
the fact that the Commission accepts the stipulation of 
SV 2 % depreciation for all purposes except income taxes. 
This is highly improper. 
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Preliminary to the hearing a stipulation was entered 
into fixing 3 V 2 % as the rate to be used for all purposes 
of this proceeding. This stipulation was introduced as 
Exh. 5 (App. 905), and is as follows: 

“It is hereby stipulated by counsel for Mississippi 
River Fuel Corporation and counsel for the Federal 
Power Commission that, for the purpose of this pro¬ 
ceeding : 

(1) The rate of 3 l /i per cent per annum may be used 
on a straight-line basis for computing both the annual 
and accrued depreciation of Mississippi River Fuel 
Corporation; 

(2) The depreciation reserves, as of December 31, 
1943, per books of Mississippi River Fuel Corporation 
substantially reflect such 3M> per cent annual rate of 
depreciation on a straight-line basis; 

(3) Such depreciation rate substantially reflects the 
average service life of the depreciable gas plant of 
Mississippi River Fuel Corporation, as measured by 
the gas reserves of the fields from which it now secures 
its natural-gas supplies.” 

While this stipulation does not say that the 3 J /2% rate 
shall apply to the income tax adjustment, it certainly does 
not say that this rate shall not be so used. 

One of the purposes of this proceeding relates to the 
income tax determination. For example, the matter of in¬ 
come taxes is treated in twenty-one exhibits and in the testi¬ 
mony. To assume that for each year hereafter the Internal 
Revenue Bureau will approve a rate of 4% when this re¬ 
spondent has stipulated that 3V>% is the rate which reflects 
the average service life of Petitioner’s property as meas¬ 
ured by its available gas reserves, is to disregard realities 
in a manner so often criticized by this Commission. There 
is sound ground for anticipating that the Internal Revenue 
Bureau may reduce the allowed rate to 3^4%. 




For quite some time the diverse approaches to public! 
utility depreciation accounting have resulted in the unique 
acceptance by the taxing authorities of double bookkeep¬ 
ing (Braunstein and Johnson, “Public Utility Deprecia¬ 
tion and The Income Tax,” 52 Harvard L. Rev. 1077, 1101, 
note 59 (1939)). It is recognized in the article above cited, 
however, that a change in the approach to the rate prob-j 
lem as it existed at that time (1939) may result in a greater 
conformance of tax return depreciation to rate fixing de-j 
preciation allowances (Id.). The authors go on to state (ati 
p. 1103): 

“ ‘Cost’ is the prime ingredient of income tax de¬ 
preciation, whereas the regulatory bodies are sti 
ing to create a formula for ‘fair value’ out of the 
of reproduction cost, actual cost, ‘original’ cost and 
prudent investment.” 

Since the publication of this statement, this Commission 
has proceeded upon rate criteria different from ‘ ‘ fair! 
value” and has evolved a “prime ingredient” which isj 
for all practical purposes, one of “cost.” More and more 
there is a move to require uniformity in depreciation 
matters. 

No question of percentage depletion is involved here,! 
which frequently causes a different taxable deduction fromj 
the book accrual. We are faced with a clear situation. This 
Petitioner lias stipulated that 3 l /> c /o is the rate of depre¬ 
ciation; the result being that its operating expenses arc 
reduced by about $114,000 in 1943, thereby making just that! 
much contribution to the so-called excess earnings. Yetj 
to deny Petitioner the same deduction in income tax com-! 
putations is to require it to bear any loss resulting from 
a refusal of the Internal Revenue Bureau to accept a 4%| 
allowance. In no other case that we know of has a stipu-j 
lation between Commission counsel and respondent been 
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formally made concerning depreciation. In other cases it 
could be claimed that the Commission fixed rate was wrong. 
How can this respondent successfully use such an argument 
in view of the stipulation? The Bureau may well be im¬ 
pressed by the qualifications of the Commission and its 
staff of experts which has investigated Petitioner so thor¬ 
oughly and over such a long period of time, to pass upon 
those questions common to the depreciation for rate case 
and income tax purposes, viz.: 

a. Useful life 

b. A plan of apportionment which is reasonable and has 
due regard to operating conditions. (Treasury Reg. Ill, 
Sec. 29.23(1)-5). 

The Staff has sought to answer Petitioner’s contention 
by suggesting that Petitioner may return to the Commis¬ 
sion at any time for relief if the Internal Revenue Bureau 
accepts onl ya 3V>% rate (App. 77S). To this point the 
answer is that “any time,” on the income tax question, 
is too late. There is always at least a 14V*> months lag be¬ 
fore a return is filed and then a matter of years before 
audit and settlement—a fact recognized by the very wit¬ 
ness opposing respondent’s contention (App. 777). Dur¬ 
ing that period, according to the Staff’s recommendation, 
the Petitioner will still seek a 4% tax depreciation but, in 
reality, it may find itself not only mulcted for additional 
tax over a period of several years, but also having the 
4% depreciation previously claimed deducted from the 
depreciation base (Virginia Hotel Corp. v. Helvering , 319 
U. S. 523, 87 L. ed. 1561) without any chance of recovery 
because this Commission is powerless to arrange reimburse¬ 
ment. 

In addition to the foregoing, Petitioner may in the future 
find itself without a tax base but still in business (App. 
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571). This anomalous situation may easily exist if 
both depreciation rates are not identical in amount and 
coterminous in the end. 

Respondent is not contending for a theory of general 
application as seems to have been suspected (App. 778). 
We are saying that under the facts of this case not to 
make a proper adjustment in computing the allowable in¬ 
come tax on the basis of a 3 J /2% depreciation rate is simply 
to disallow a portion of the income tax, and to that extent 
reduce the allowable return below 6 1 / 4%. 

All of the items discussed under Part II of this brief 
are not of such nature that it is possible to demonstrate 
the pecuniary loss as an end result. It can be shown, how¬ 
ever, that the loss of $268,099 from the net original cost 
rate base because! the Commission did not give effect to 
all of 1943 will result in a loss of $16,000 if only a 6% 
rate of return is used. On Working Capital the additional 
revenues on 6% would be $14,400. On the items of ex¬ 
cluded expenses actually incurred in 1943 plus the claimed 
additional income tax allowance would give additional 
revenues of $205,854 or a total $235,854. For a company 
the size of this Petitioner whose revenues from regulated 
sales will amount to only $340,621 per year under the Com¬ 
mission’s order, the sum of $235,854 is very appreciable, 
and if Petitioner is entitled to it, the denial is confiscation 
as an end result. 

CONCLUSION 

The Federal Power Commission has been permitted a! 
broad scope of administrative determination under the 
Natural Gas Act by the Supreme Court of the United States 
in its decisions thereunder. In this case now presented to 
this Court the Commission has cast aside all consideration 
due Petitioner in assuring it a full and complete hearing 
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on the issues raised in this brief. Petitioner recognizes 
that the Commission has a discretion in fixing the rate of 
return and making other rulings, which becomes invalid 
only if arbitrarily exercised. That there has been arbitrary 
action here we submit has been conclusively demonstrated. 
We summarize the results thus: 

1. In departing from the long-established rate of 
return of 6 l />% the Commission acted without justifica¬ 
tion in the record, without there being any notice to 
Petitioner of the change in position, and without a con¬ 
sideration of the many facts bearing upon the risks of 
Petitioner’s business. 

2. In assessing operating costs against the regulable 
sales, the Commission, without any notice of its inten¬ 
tion so to do, changed the method in certain respects 
contrary to the Commission witness’ own testimony, 
contrary to the previous cost allocations of the Com¬ 
mission in other cases and without giving to Petitioner 
any opportunity for a hearing on those items, all to the 
damage of Petitioner. 

3. The Commission has ordered a future reduction 
of rates based upon an anticipated rate reduction for 
gas sold to Petitioner, but without affording Petitioner 
an opportunity to show the costs of operation at the 
time when the ordered reduction is to take effect. Such 
reduction is made without the hearing required by the 
Natural Gas Act. 

4. Other errors in the Commission’s order result in 
an end result which unfairly deprives Petitioner of 
revenues justly due it from its operations and so con¬ 
stitutes an arbitrary confiscation of Petitioner’s prop¬ 
erty. 
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Petitioner respectfully urges a reversal of this order. 

Respectfully submitted, 

Max O’Rell Truitt, 

1616 K Street, N. W., 

Washington 6, D. C.; 
William A. Dougherty, 

James Lawrence White, 

30 Rockefeller Plaza, 

New York 20, N. Y., 
Attorneys for Petitioner. 

Cummings & Stanley, 

1616 K Street, N. W., 

Washington 6, D. C. 

Of Counsel. 
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Hmteir States Court of Appeals 

DISTRICT OF COLUMBIA 


No. 9181 

Mississippi River Fuel Corporation, petitioner 

Federal Power Commission, The Laclede Gas Ligiit 
Company, The St. Louis County Gas Company, 
The City of St. Louis, Missouri Public Service 
Commission, respondents 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL 

POWER COMMISSION 


BRIEF FOR FEDERAL POWER COMMISSION 


STATEMENT OF THE CASE 

Petitioner, Mississippi River Fuel Corporation, 
seeks a review, under Section 19 (b) of the Natural 
Gas Act (52 Stat. 821-833, 15 U. S. C. A. §§ 7lj- 
717W), 1 of the Federal Power Commission’s order j>f 
November 9, 1945, finding petitioner’s interstate 
wholesale rates for natural gas sold to utility cor}i- 
panies for resale to be excessive, and ordering a re¬ 
duction in such rates and charges by an amount which, 

1 Pertinent sections of the Natural Gas Act are printed in Ap¬ 
pendix attached to this brief. 


( 1 ) 



2 


applied to 1943 volume of sales, would be not less 
than $945,613 per year (App. 46-47). 

Petitioner is a 4 ‘natural-gas company” within the 
purview of the Natural Gas Act, 3 and does not chal¬ 
lenge the jurisdiction of the Commission over its 
wholesale rates and charges (Pet. Br. 2-3). 

PROCEEDINGS BEFORE THE COMMISSION 

The proceeding under review was initiated by the 
Commission, on its own motion, by an order dated 
April 6, 1943, directing an investigation of the reason¬ 
ableness of the interstate wholesale natural gas rates 
and charges of petitioner, together with the Hope 
Producing Company, Southern Carbon Company, and 
United Carbon Company (App. 1-6). Thereafter, 
the Commission entered two further orders directing 
petitioner to show cause why it should not pass on 
to its customers the savings resulting from the Com¬ 
mission’s orders reducing the rates of two of its sup¬ 
pliers, United Gas Pipe Line Company and Interstate 
Natural Gas Company (App. 6-10). Upon consid¬ 
eration of Petitioner’s responses (App. 10-17), the 
Commission, by order of May 23, 1944, set for hearing 
the investigation instituted on April 6, 1943, with 
respect to the reasonableness of the interstate whole¬ 
sale rates and charges of petitioner (App. 18-20). 

Hearings were held commencing on June 21, 1944, 
and concluded on August 16, 1944. The Missouri 
Public Service Commission participated in the hear- 

2 Mississippi River Fuel Corporation v. Federal Power Commis¬ 
sion (C. C. A. 8th, 1941) 121 F. (2d) 159, affirming Federal Power 
Commissions Opinion No. 46 (Docket No. G-150) 2 FPC 170; 36 
P. U. R. (NS) 8. 
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ings, a member thereof sitting with the Commission's 
Trial Examiner during part of the hearing. Ttye 
City of St. Louis, The Laclede Gas Light Company 
and The St. Louis County Gas Company participated 
in the hearing as interveners and filed briefs in sub- 
port of the proposed reductions. 3 Following the sub¬ 
mission of briefs and oral argument, the Commission 
on November 9, 1945, issued its opinion and order 4 
here under review, finding that petitioner’s rates 
charged and received for the transportation and sale 
of natural gas in interstate commerce to its utility 
customers were excessive and requiring petitioner tjo 
decrease such rates on and after January 21, 1946, s^> 
that if the decreased rates had been in effect during 
1943, there would have been a reduction of $945,613 
in its interestate wholesale revenues. The Commis¬ 
sion further ordered petitioner to pass on to itS 
utility customers the proper portion of the reduction 
in the cost of purchased gas accruing to it when the 
Commission’s order requiring Interstate Natural Ga£ 

Company to reduce rates becomes final. 5 

— 

3 Counsel Robert W. Otto for The Laclede Gas Light Company 
took the position that the rates should be reduced even below thje 
rates proposed by the Commission staff. 

4 This order was amended, as to the time for filing new sched¬ 
ules of rates and effective date, by Commission order of November 
30,1045 (App. 47). 

5 The Commission’s order under review in part provides (Appj. 
46): 

“(A) The rates charged and received for the transportation 
and sale of natural gas by Mississippi River Fuel Corporation iiji 
interstate commerce to the utility customers for resale for ulti¬ 
mate public consumption will be decreased to reflect a reduction^ 
on an annual basis, of not less than $945,613 in the operating reve- 
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On December 6, 1945, petitioner applied for a re¬ 
hearing which was denied by the Commission’s order 
of January 4, 1946 (App. 48, 57) and on January 
18, 1946, filed its petition in this Court for review 
(App. 58-67). 

PETITIONER’S HISTORY AND OPERATIONS 

Petitioner was organized in 1928 by several gas 
companies which controlled acreage in the Monroe and 
Richland Gas Fields in Louisiana for the purpose of 
providing a market therefor and has been controlled 
and managed since its inception by the original incor¬ 
porators or their successors in interest, who also 
have supplied directly or through affiliates all of 
petitioner’s gas requirements (App. 834-836, 843). 6 

Petitioner owns no natural gas producing facilities 
and depends solely on purchased gas to meet its re¬ 
quirements. Such gas is purchased from Hope Pro¬ 
ducing Company, Interstate Natural Gas Company, 

nues of the company with relation to the volume of gas sold for 
resale in 1943; * * * 

“(E) When this Commission’s order of April 27, 1943 (FPC 
Docket Nos. G-149 and G-132), directing Interstate Natural Gas 
Company to reduce rates $301,329 to Mississippi is validated by 
the courts, Mississippi shall pass on the proper portion of that 
reduction by reducing its rates to the utility customers by the pro¬ 
portion of the volumes of gas it sells to these utilities to the total 
volume of gas sales in the year of the final judicial decision.” 

6 The capital stock of petitioner is owned by the following 


(App. 838) : 

Standard Oil Company (New Jersey)_ 146,700 

United Carbon Company_ 88,020 

Columbian Carbon Company_111,492 

United Gas Corporation_ 305,688 

47 sundry parties- 3,320 


Shares in par value, $100, total_ 655, 220 
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Southern Carbon Company, and United Gas Pipe 
Line Company. The gas which is delivered to peti¬ 
tioner at its Perryville compressor station in northern 
Louisiana (App. 157) is transported by petitioner 
through its transmission pipe line system into th€ 
States of Arkansas, Missouri, and Illinois for direct, 
sale to industrial customers and for sale to utility 
companies 7 for resale to domestic, commercial, and 
industrial users. In these operations, the flow of 
natural gas from Louisiana to points of delivery in 

Arkansas, Missouri, and Illinois is continuous and! 

7 7 

uninterrupted, and such operations constitute ah 
established course of business. During the year 1943 
the company sold 29,339,973 Mcf. of natural gas 
directly to industrial consumers and 13,695,401 Mcf.j 
to utilities for resale (App. 956). The rates charged 
for the large quantities of natural gas sold directly 
to industrial customers are not subject to the juris¬ 
diction of the Federal Power Commission. 

QUESTIONS PRESENTED 

The questions presented by petitioner are whether 
the Commission erred in its findings as to rate of 

return, allocation of cost, reduction in rates due to 
future savings in cost of gas purchased, and allow- j 
ances for certain operating expenses (Pet. Br. 4-5). 

7 Utility customers (App. 157) : 

Arkansas Power and Light Company. 

Arkansas Louisiana Gas Company. 

Missouri Natural Gas Company. 

Laclede Gas Light Company. 

St. Louis County Gas Company. 

Illinois-Iowa Power Company. 

Union Electric Company of Illinois. 
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The substance of Petitioner’s argument is that the 
Commission’s findings are not supported by evidence, 
that it has been denied procedural due process and 
that the end result of the order is confiscatory. 

ARGUMENT 

I 

Scope of judicial review 

Due to the contentions raised by petitioner it is 
believed desirable to review briefly the functions of 
the Commission and the courts in an appeal of this 
nature. 

The Commission satisfied fully the standards of 
procedural due process when it accorded petitioner 
due notice and an opportunity to be heard, followed 
procedure consistent with the essentials of a fair 
trial, and made its determination upon evidence and 
not arbitrarily. Railroad Commission of California 
v. Pacific Gas & Electric Co., 302 U. S. 388, 393-394. 

Petitioner was fully informed by the Commission’s 
order of April 6, 1943, instituting the investigation 8 
and the order of May 23, 1944, setting this matter 
for hearing 9 that this proceeding involved the reason- 

8 Order instituting Investigation (App. 1,5). 

9 Order Fixing Date of Hearing in part provides (App. 18-19): 

“(1) To determine with respect to Mississippi Fuel Corpora¬ 
tion whether, in connection with any transportation or sale of nat¬ 
ural gas subject to the jurisdiction of the Commission, any rates, 
charges, or classifications, demanded, observed, charged or col¬ 
lected, or any rules, charges, or classifications are unjust, unrea¬ 
sonable, unduly discriminatory, or preferential; and * * * 

“(b) The said orders of April 6 and July 27, 1943, provided, 
further, that if the Commission, after a hearing has been had, 
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ableness of its wholesale rates. Prior to the order 
fixing date of hearing, the Commission entered two 
orders 10 to show cause against petitioner as to why 
it should not reduce its rates by reason of reductions 
ordered against United Gas Pipe Line Company 
and Interstate Natural Gas Company, Inc., to which 
petitioner answered. From the foregoing orders there 
can be no question that petitioner was fully informed. 
Market Street R. Co. v. Comm’n., 324 U. S. 548, ^58. 

Petitioner does not contend that it was denied !the 
opportunity of presenting evidence, briefs, and argu¬ 
ment bearing upon the questions here under review. 
Moreover, this is not a case where an administrative 
agency failed to review the record or accepted findings 
based on ex parte discussions. In fact petitioner com¬ 
plains that the Commission did not follow or adppt 
the opinions expressed at the hearing by its own 
witnesses. 

It is submitted that the Commision gave due con¬ 
sideration to and carefully weighed the evidence as is 
clearly shown by the unambiguous findings upon whjich 
its order rests. 

It is the Commission’s function to weigh the evi¬ 
dence and “its findings as to the facts 1 ’ if supported by 

_ I 

finds that any of Respondents’ rates, charges, classifications, rules, 
regulations, practices, or contracts subject to the jurisdiction of 
the Commission are unjust, unreasonable, undly discriminatory 
or preferential, the Commission will determine and fix by order 
or orders the just and reasonable rates, charges, classifications, 
rules, regulations, practices or contracts to be thereafter observed 
and in force.” 

10 Order to Show Cause, April 16,1943 (App. 6), Order to Sh ow 
Cause, April 27,1943 (App. 8). 
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substantial evidence, are conclusive (§19 (b) of the 
Natural Gas Act). The Commission has been en¬ 
trusted by Congress “with the power to draw in¬ 
ference from the facts” and “has the function of 
appraising conflicting and circumstantial evidence, 
and the weight and creditability of testimony.” 
National Labor Relations Board v. Link-Belt Co., 
311 U. S. 584, 597. The Commission’s “function is not 
only to appraise the facts and to draw inferences from 
them but also to bring to bear upon the problem an 
expert judgment.” United States v. Detroit & Cleve¬ 
land Navigation Co., 66 S. Ct. 75, 77. The Commis¬ 
sion’s estimates and predictions need not follow any 
particular testimony and it may draw conclusions from 
the facts without the aid of the judgment of experts. 
Market Street R. Co. v. Com’n, 324 U. S. 548, 559- 
560. “The judicial function is exhausted when there is 
found to be rational basis for the conclusions approved 
by the administrative body.” Rochester Tel. Corp. v. 
United Staes, 307 U. S. 125, 146; Montana Power Co. 
v. Federal Power Comm’n, 112 F. (2d) 371, 374. 

The United States Supreme Court in speaking of 
the functions of the Commission and the Court in 
Federal Power Comm’n v. Hope Natural Gas Com¬ 
pany, 320 U. S. 591, 602-603, stated: 

We held in Federal Power Commission v. 
Natural Gas Pipeline Co., 315 U. S. 575, 86 L. 
ed. 1037, 62 S. Ct. 736 supra, that the Commis¬ 
sion was not bound to the use of any single 
formula or combination of formulae in deter¬ 
mining rates. Its rate making function, more- 




over, involves the making of “ pragmatic ad¬ 
justments.’’ * * * And when the Commis¬ 

sion’s order is challenged in the courts, the 
question is whether that order ‘‘ viewed in its 
entirety” meets the requirements of the {Act. 
* * * Under the statutory standard of “ just 

and reasonable” it is the result reached notj the 
method employed which is controlling. * * * 
It is not theory but the impact of the rate oider 
which counts. If the total effect of the rate 
order cannot be said to be unjust and unreason¬ 
able, judicial inquiry under the Act is at an 
end. The fact that the method employed to 
reach that result may contain infirmities is not 
then important. Moreover, the Commission’s 
order does not become suspect by reason of the 
fact that it is challenged. It is the product of 
expert judgment which carries a presumption of 
validity. And he who would upset the rate 
order under the Act carries the heavy burdexi of 
making a convincing showing that it is invalid 
because it is unjust and unreasonable in its 
consequences. * * * 11 

II ! 

I 

The rate base 

! 

The Commission’s allowed rate base of $13,712,^19 
is favorable to petitioner. In determining such rate 
base the Commission used actual net investment in 

i 

— 

11 See also: Colorado Interstate Co. v. Common, 324 U. S. 581, 
605 ; Panhandle Co. v. Power Common., 324 U. S. 635, 649 ; Cit ies 
Service Gas Co. v. Federal Power Comm'n., C. C. A. 10th Cir., 
April 30, 1946; Interstate Natural Gas Co. v. Federal Power 
Comm’n., C. C. A., 5th Cir., August 3,1946. 
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plant as of December 31, 1943, to which was added 


working capital, resolved as follows: 

Total gas plant_$23.009,939.89 

Incomplete construction or work in 

progress_ 235,449.34 

Gas plant held for future use- 736.53 


23,246,125.76 

Less: 

Accrued depreciation_ 9,812,661.00 

Contributions in aid of construction- 150,846.00 


Actual net Investment in plant- 13,282,619.00 

Add; 

Working capital_ 430,000.00 


Rate base_ 13,712,619.00 


There is no dispute as to the actual net investment 
in plant as of December 31, 1943; however, petitioner 
contends that the Commission should have used a 
claimed average net investment for the whole year 
of 1943 resulting in a difference of $268,099. Fur¬ 
ther, petitioner contends that $670,000 should have 
been allowed as working capital instead of $430,000 
(Pet. Br. 5-6). 


A. Net investment in plant 

The determination of what period to use as a rate 
base, whether it should be computed as of the end of 
the year, the average of a past year or the average of 
a future year, depends upon the facts and circum¬ 
stances presented in each case. The Commission 
properly used the plant and depreciation reserve re¬ 
quirement balance as of December 31, 1943, because 
it more nearly reflects the investment basis for the 
present and future rates. Moreover, the depreciation 











reserve which increases approximately $803,200 an¬ 
nually more than offsets the proposed additions to 
the present plant so that the net investment will be 
reduced substantially each year until large additions 
to existing facilities are made. The company Esti¬ 
mated that the accrued depreciation would be in¬ 
creased from the above amount of $9,812,661 at De¬ 
cember 31, 1943, to $10,491,466 at December 31, J944 
(App. 1005) and that the net investment at December 
31, 1944, would be $12,979,266 instead of $13,282^619 
which the Commission used (App. 1005). 

The argument in petitioner’s Brief relating to aver¬ 
age investment for the year 1943 is based upon an 
erroneous computation. If the Commission tad 
sought merely to determine a rate base for that year 
only it would have excluded expenditures for incom¬ 
plete construction because such construction was not 
in service during that year. The elimination of in¬ 
complete construction, which the Commission included 
in the amount of $235,449 as shown above, reduces 
petitioner’s computation of an average 1943 rate base 
to approximately the same amount that the Commis¬ 
sion used, so that the arguments in Petitioner’s Brief 
(pp. 6, 39, 45) are simply based upon an error of 
calculation and are therefore without substance. 

Petitioner is entitled only to a return upon prop¬ 
erty used, at the time it is being used, to render tljie 
service. Federal Power Commission v. Natural G^s 
Pipeline Co., 315 U. S. 575, 590; Denver Union Stock 
Yard Co. v. United States, 304 U. S. 470, 475. 
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B. Working capital 

The Commission included an allowance of $430,000 
for working capital in the rate base. It allowed $260,- 
000 for the average inventory of materials and sup¬ 
plies and $170,000 for cash working capital (App. 24). 
Petitioner contends that the allowance should have 
been $670,000. The difference of approximately $200,- 
000 represents a claim for additional cash working 
capital to cover breaks or flood damage to the line 
(App. 1021). The Commission considered this addi¬ 
tional claim and rejected it on the grounds that it was 
duplication (App. 24, 107). 

The Commission in computing the cash required 
between the payment of expenses and the collection 
of revenues allowed a period of 45 days (App. 24). 
The treasurer of the company admitted that expenses 
and pay rolls were paid, on the average, about the 25th 
of the month and that revenues were collected between 
the 10th and 20th of the following month. From the 
25th to the 20th of the succeeding month is a maxi¬ 
mum of twenty-five days (App. 525-526). Thus the 
allowance of 45 days is more than sufficient for aver¬ 
age cash requirements, including the cost of line 
breaks, because the cost of repairing flood damage was 
included in the operating expenses upon which the 
cash working capital was computed (App. 527). 

Petitioner’s claim is based upon its statement that 
cash should be kept on hand for line breaks and other 
contingencies (Pet. Br. 40) and ignores the fact that 
the cash working capital is a net figure, being the dif¬ 
ference between current assets and current liabilities. 
The fact is that the Company’s actual net working 
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capital was $112,000 on December 31, 1943, and this 
includes current assets consisting of cash on hand in 
the amount of $533,441, temporary cash investment^ of 
$750,000, and other government bonds of $50,000 (App. 
530-531). On these facts, the Commission would have 
been fully justified in finding that an allowance of 
$112,000, instead of $430,000, was liberal for c&sh 
working capital relying entirely upon the disclosure 
of such facts by the treasurer of petitioner. 

Ill 

Rate of return 

The Commission found that “under the circum¬ 
stances presented in this proceeding, 6% is the maxi¬ 
mum rate of return which can be called fair for Mis¬ 
sissippi to earn from its regulated sales to utility cus¬ 
tomers^ (App. 32). The Commission in its opinion 
pointed out the basis for such finding, which is 
liberal. 

As there is no fixed formula for determining a 
reasonable rate of return, the Commission must there¬ 
fore exercise its judgment as to what is fair, guided 
by the basic factors set forth in the opinion of ^he 
Supreme Court in Bluefield Waterworks & Improve¬ 
ment Company v. Public Service Commission of West 
Virginia, 262 U. S. 679. 

Evidence adduced by Commission staff include^ a 
comprehensive study of the history and trend of jm- 
terest rates, stock yields, stability of earnings jof 


public utilities and other enterprises, general econoifiic 
conditions and local conditions in the area of Ihe 


market served. Additionally, general statistics of the 
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natural gas industry and facts concerning the owner¬ 
ship, issuance, prices and yields of securities of 
natural gas pipe line companies, were introduced. 
The evidence shows that the level of interest rates 
has been declining and is now very low. Also, that 
the natural-gas utilities are favorably situated from 
a financial viewpoint and statistics on the industry 
present a picture of steady advancement of revenues, 
volume of sales and number of customers. (App. 
1041-1112). 

Petitioner is a seasoned enterprise, favorably situ¬ 
ated in the populous St. Louis area and has been able 
to attract capital at very low interest rates, about 50% 
of its present capital being in 2%% long term, notes 
and 50% in common stock (App. 838, 849). 

Petitioner argues that the Commission’s rate of 
return finding is based upon the same evidence from 
which it heretofore allowed a rate of return of 6%% 
to other natural gas companies, thus treating peti¬ 
tioner arbitrarily and denying it due process of law 
(Pet. Br. 4). 

Such a contention is not understandable when 
viewed in the light of petitioner’s own statements. 
Petitioner admits that the Commission had to deter¬ 
mine a fair rate of return from the evidence by its 
statements that “There is still the necessity for the 
exercise of judgment in making the rate of return 
finding” (Pet. Br. 7), “the Commission has a dis¬ 
cretion in fixing the rate of return” (Pet. Br. 46), 
and that it “does not contend that the rate of return 
is static” (Pet. Br. 23). No complaint is made that 





15 


the evidence is insufficient and petitioner concedes that 
evidence was offered applicable to it (Pet. Br. 7, 2jL). 
It is admitted that the statistical evidence was cur¬ 
rent (Pet. Br. 20, 21) and that if petitioner had 
offered financial data and statistical material it wopld 
have been a duplication of Commission staff’s evi¬ 
dence (Pet. Br. 25). Petitioner does not contend it 
was denied the right to offer evidence, but in fhct 
insists that it did offer evidence on the rate of return 
(Pet. Br. 25). | 

Petitioner filed an opening brief 12 and a reply brief 
and in the latter contended for a 6%% instead of a 
6% rate of return. Thereafter petitioner argued tpe 
rate of return question before the Commission. 

Petitioner urges that it did not have a fair hearing 
on the assumption that the Commission must haVe 
considered some factor not of record of which it 
had no notice, otherwise the Commission would ha]ve 
found a rate of return of 6y>% and, further, that 
the Commission did not consider claimed risks 
bearing upon the question. It is stated that the 
whole hearing procedure was predicated upon 

assumed 6y?% rate of return; however, petitioner 

_ “ 

12 The following is petitioners argument in its opening brief, 
page 96, on rate of return: 

“Xo evidence was introduced by respondent on this subject. T^ie 
Commission’s staff, through Mr. Samuel Joseph, introduced Ex¬ 
hibit 59 being a compilation of statistical material on the subject 
of rate of return. Heretofore the Commission has used a rate of 
6^4%, which rate has been approved as nonconfiscatory in all <i>f 
the Court reviews of Commission Orders. Respondent has based 
its computations on that rate, and assumes that such rate will be 
allowed.” 
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recognizes that it was for illustration only (Pet. Br. 
21, App. 503) and admits, as above pointed out, 
that the Commission has discretion in fixing the rate 
of return. Since the Commission weighs the evidence 
before making its determination upon the rate of 
return, it could not have possibly notified petitioner 
in advance what it would find as a fair rate of 
return. 

The Co mm ission recognized that many factors enter 
into the determination of what constitutes a fair rate 
of return and also the principals enunciated by the 
Supreme Court (App. 30-31). In its opinion the 
Commission stated the facts on which it considered 
and concluded that 6% was the maximum rate of 
return which could be called fair for petitioner. This 
return mea;ns that on the part of the common stock 
and surplus deemed associated with jurisdictional 
business, the stockholders will realize a yield of 9.3%. 
However, direct industrial sales are not regulated and 
the stockholders actually receive a much higher com¬ 
pensation (App. 32). Contrary to the claim of pe¬ 
titioner that no consideration was given to risks 
associated with its business, the Commission found 
from the record facts that it was a seasoned well- 
developed enterprise practically risk free. Petition¬ 
er’s statements about risks associated with the pur¬ 
chase of gas 13 cannot be given weight because the 

13 In the Matter of United Gas Pipe Line Company , F. P. C. 
Docket No. G-622, Order dated November 9, 1945. Wherein 
United if called upon is required to furnish 100% of petitioner’s 
natural gas requirements. 

In the Matter of Mississippi River Fuel Corporation , F. P. C. 




17 


useful life of petitioner’s property for the rendering 
of natural gas service is reflected in its depreciation 
rate which is 3%% and there is no contention here 
that it should be higher. 

Since the Memphis Natural Gas Company rate pro¬ 
ceeding decided on September 21, 1943 (Pet. Br. 21), 
the Commission has found that 6% is a fair rate of 
return for natural gas companies. 14 

IV 

I 

Allocation of costs 

The Natural Gas Act does not prescribe any methbd 
of allocation which the Commission must follow in 
making a determination of the reasonableness of the 
interstate wholesale rates of a natural gas company. 
The Act does, however, confer upon the Commission 
administrative discretion in the matter of allocation 
of cost of service. It is urged that the allocation 
arrived at in this proceeding is workable and partic¬ 
ularly adapted to petitioner’s operations. 

— 

Docket No. G-713, Vol. 11 Federal Register 4381. An applica¬ 
tion for authority to increase the deliverable capacity of peti¬ 
tioners pipe line by 50 million cubic feet to 183 million cubic 
feet to meet increased demands of its existing customers, boih 
utility and industrial, for which it has in effect purchase cop- 
tracts insuring a supply of natural gas for a period of twenty 
years, ending in 1906. 

14 Godfrey L. Cabot , Inc., September 22, 1944, 56 P. U. R. 
(NS) 113; Allegany Gan Co. & North Penn Gas Co., January 
10, 1946, 63 P. U. R. (NS) 231; Penn-York Natural Gas Corn., 
February 16, 1946, 63 P. U. R. (NS) 235; MonDakota Gas c\>. 
v. Montana-Dakota Utilities Co., March 22,1946, Opinion No. 132; 
Southern Natural Gas Company , March 30, 1946, Docket No. 
G—479. 


I 

l 
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By reason of the fact that only a portion of peti¬ 
tioner’s business is subject to regulation by the Com¬ 
mission, it was therefore necessary to make an alloca¬ 
tion between the regulated and the nonregulated busi¬ 
ness. Under the Commission’s method of allocation, 
costs are divided between “commodity,” “demand,” 
and “other” costs for the purpose of allocating such 
costs to the various classes of customers. 

Generally, the “demand” costs vary with the de¬ 
mands made on the pipeline’s capacity. “Demand” 
costs are allocated in the ratio that the various classes 
of demands bear to the capacity of the system. The 
system capacity and the use of that capacity during 
the period of most severe operating conditions and on 
the coincidental system peak day are the important 
factors which affect “demand” costs. “Commodity” 
costs vary with the volume of gas sales and are allo¬ 
cated in the ratio that the customer’s annual con¬ 
sumption bears to the total system sales for the year. 

The reason for making an allocation between the 
regulable and nonregulable sales is to assist the Com¬ 
mission in determining the reasonableness of the re¬ 
turn which the Company is receiving from the regu¬ 
lated business and permit reduction in rates with¬ 
out violating any constitutional standards. In re¬ 
viewing allocations the courts have never under¬ 
taken to prescribe any particular formula or method 
of allocation. As Mr. Justice Douglas said in 
the recent case of Butler Brothers v. McColgan, 315 
U. S. 501, 507, “one who attacks a formula of appor¬ 
tionment carries a distinct burden of showing by ‘clear 
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and cogent evidence’ that it results in extraterritorial 
values being taxed.” ! 

A. Percentage of demand costs applicable to regulated sales 

The Commission in making an allocation found that 
the percentage of “demand” costs applicable to regu¬ 
lated sales during the 1943-1944 winter period varied 
from 45% to 54%. These percentages were based 
upon the following peak day data (App. 33): 

Percent 

System peak day—February 14, 1944_44.98 

Firm gas peak day—January 7, 1944_50. 79 

Firm gas peak day—December 16, 1943_54. 55 

Firm gas peak period—December 14-17, 1943_53.81 

" | 

Average_ 51. 03 

The Commission also considered the demand data 
for the maximum sustained demand as related to sys¬ 
tem capacity and the ratio of the demands actually 
experienced on a system peak day. These data dis- 
close that from 45% to 50.7% of demand costs are ap- 

I x 

plicable to regulated sales (App. 34). Thereupon^ on 
the basis of its consideration of the required deipand 
during the period of most severe operating conditions, 
the system peak day and other demand data, the Com¬ 
mission concluded that it was reasonable to allocate 
51% of “demand” costs to regulated sales and 4j9% 
to unregulated sales, of which latter figure 41% ap¬ 
plies to firm sales and 8% to interruptible sales, dur¬ 
ing 1943 interruptible industrial customers received 
almost as much gas as utility customers, but are dllo- 
cated only 8% of the demand costs (App. 34). 

Petitioner charges that the day of January 7, 1^44, 
was an erroneous firm gas peak day and should not 
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have been used by the Commission, but that a day in 
December, 1943, should have been considered ex¬ 
clusively in arriving at its conclusion with respect 
to the ratio of demand costs to be allocated (Pet. 
Br. 27). 

Petitioner’s witness Simonds, who relied entirely 
upon this so-called erroneous firm gas peak day, 
testified that the company had furnished him with 
figures for the day of January 7, 1944, instead of a 
day in December, 1943. Simonds testified that upon 
full consideration of the December, 1943, figures, he 
considered that it did not affect the correctness of the 
cost allocation (App. 674-675). 

Petitioner strives to make a major issue of the 
allegedly erroneous figure (Pet. Br. 13, 27, 28). Pe¬ 
titioner first cites an erroneous record reference. The 
only record reference cited in Pet. Brief to support 
its contention is App. 764-765 which has no connec¬ 
tion whatever with the matter referred to. The cor¬ 
rect record reference to be cited (App. 674r-675) 
leaves petitioner with no grounds for argument be¬ 
cause it shows that the witness had considered both 
peak days and as the situation was influenced but 
slightly, the use of either peak day did not affect 
the correctness of his figures to any material degree. 

Although there is an obvious mistake in petitioner’s 
citation the correct citation refutes petitioner’s con¬ 
tention since the clear testimony of petitioner’s wit¬ 
ness was that there was no error with respect to the 
relationship of the resale gas to the total firm gas and 
in the percentage or final results of the cost allocation 
study that he sponsored. 
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It is also quite clear from the Commission’s opinion 
that it was only the relationship of the various classes 
of demands which the Commission considered (App. 
33). The Commission considered the percentage^ of 
sales for resale to total sales, just as the Company 
witness did, in arriving at the ratio for cost allocation 
purposes, which percentages are correctly set fcfrth 
in the opinion (App. 33-34). 

The Commission was well aware of the fact that the 
Company submitted data for two firm gas peak days 
since it refers to both days in the opinion (^pp. 
33). The Commission was also aware of the fact 
that petitioner relied on the peak day of January 7, 
1944, and intended that the Commission should con¬ 
sider it, as shown by a review of petitioner’s conduct 
in the hearing and in its brief to the Commissionj as 
follows: 

Mr. O. H. Simonds was petitioner’s principal \iit- 
ness on cost allocation and prepared Exhibit Nos. 43, 
43A, 44, and 44A which embodied the results of his 
studies (App. 333, 358, 442, 448). Simonds’ Exhibit 
No. 44 which was introduced June 29, 1944, contained 
his allocation based upon the firm gas peak day of 
January 7, 1944 (Tr. 991). On August 9, 1944^ a 
Mr. Miller appeared for petitioner as a rebuttal vfit- 
ness, to review the Commission staff exhibit and com- 
ment on it (App. 424). Miller also testified that Ijhe 
company had informed him of the December 1943 
firm gas peak day (App. 438). Then on the same 
day, but after Miller’s testimony, Simonds took Ijhe 
stand to introduce his Exhibit 44A to correct certain 
figures in his original Exhibit 44 (App. 448). ^r. 
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Simonds did not change his opinion as to the peak day 
of firm gas sales, the adjustments being merely one 
of dollars, although both Mr. Simonds and Mr. 
Dougherty, petitioner’s attorney, were aware of the 
December 1943 figures. Then, on August 11, 1944, 
petitioner introduced Exhibit No. 61 which included 
all of Simonds’ corrections and which petitioner 
printed for the record here (App. 612, 1120). Ref¬ 
erence to this final, corrected sheet shows that the basis 
for allocation was the day of January 7, 1944 
(App. 1120) and Simonds testified that this was the 
correct day for allocation purposes, without comment 
from Dougherty, although apprised of the December 
1943, figures more than a week before (App. 675). 

Further conclusive evidence that petitioner .relied 
upon the January 7, 1944, day and intended for the 
Commission to rely on Simonds’ cost allocation is con¬ 
tained in the company’s brief to the Commission. In 
the requested findings of fact, petitioner in finding No. 
20, requested the Commission to find that the reason¬ 
able cost of service for the regulated business for the 
year 1943 is $3,306,883 and that figure is Simonds’ 
allocation on the basis of January 7, 1944, all appear¬ 
ing at App. 1120. Likewise finding No. 21 states that 
rates for resale customers were excessive in 1943 by 
$191,035 and this figure was computed on the basis 
of the so-called erroneous peak day of January 7,1944 
(App. 1120). 

Thus petitioner’s statement that “the new figure 
(December 16, 1943) was merely a correction of the 
previous one given, and it is strange that the Com¬ 
mission should consider such previous day at all” 


(Pet. Br. 28) is wholly contrary to the testimony of 
the company’s witness who stated that it was npt a 
correction to the cost allocation and is also contrary 
to petitioner’s requested findings of fact. 

Further, it should be noted that ignoring the testi¬ 
mony of company witness Simonds and the requested 
findings of fact of the company’s attorneys, the per¬ 
centage of demand cost applicable to regulated dales 
would not have changed. Excluding this nowj so- 
called erroneous peak day of January 7, 1944, fjrom 
the peak day data considered by the Commission 
(App. 33) leave the following: 

Percent J 


System peak day—Feb. 14, 1944- 44. OS j 

Firm gas peak day—Dec. 16, 1943- 54.55 j 

Firm gas peak period—Dec. 14-17, 1943- 53. SI 


f I 

Average_51.11 j 

Therefore the statement of petitioner that Con¬ 
sideration of the January 7, 1944, firm gas peak 
day “has the effect of aiding a conclusion” is un¬ 
warranted because it does not affect, one way or the 
other, the Commission’s conclusion that 51% of the 
demand costs are allocable to regulated sales (App. 


34). | 

It might well be said that, based upon the testimony 
of petitioner’s own "witness, and the requested findings 
of fact in its brief to the Commission, the Cjom- 
mission would have been fully justified in relying 
upon the percentage of 50.79% which is less fafor- 
able to the company. In any event, the Commis¬ 
sion did resolve the so-called ambiguities in a fair 
and reasonable manner (App. 33-34). It also specif¬ 
ically rejected the claim of the company that the 
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December 1943 period was a reasonable basis for 
allocating demand costs because under that method 
only 2.7% of such costs would be allocated to the 
interruptible sales (App. 39). 

The Commission also noted that the proportion of 
system capacity used on the maximum peak day of 
sales to utilities was 50.73%. Petitioner claims that 
the capacity figures were disavowed by all witnesses 
(Pet. Br. 14), but the record references show the 
contrary. The question was clearly answered by peti¬ 
tioner’s President, Mr. Comfort, when he stated that 
the capacity of 135 million cubic feet was correct 
within plus or minus five percent and that was as 
close as it could be determined (App. 762). 

It would not have been unfair if the Commission 
had assigned 45% of the demand costs to regulated 
sales on the basis of the system peak day (Colorado 
Interstate Co. v. Comm’n., 324 U. S. 581, 587). The 
evidence shows that on the system peak day for the 
past four heating seasons the average demand ratio 
of resale sales to total sales was 44.47% (App. 966). 
The use of the coincidental peak day does reflect the 
gas actually delivered with full regard to contract 
rights (App. 167-169). 

Petitioner makes an ambiguous-statement concern¬ 
ing the coincidental peak day by stating that it was 
shown to be an unusual situation and one which con- 
cededly could not continue (Pet. Br. 14, 27). Of 
course any peak day in that sense is unusual and 
doesn’t continue; if it did it wouldn’t be a peak day. 
The same statement applies to the various peak days 
advanced by petitioner’s witness with this important 






exception—the coincidental peak day for 1943 was 
similar to the average of past peak days (App. 9(>6), 
and therefore does not reflect the abnormal situation 
shown for December, 1943. 

Petitioner concedes that the maximum percentage 
of demand costs applicable to regulated sales is not 
more than 53% (App. 64). The determination of the 
demand ratio is not suspectible to refinement of j the 
difference between 51% and 53%, because it is not 
a matter of precise accuracy. 

The Supreme Court has held that the allocation 
problem is “not a matter for the slide-rule. It in¬ 
volves judgment on a myriad of facts. It has no 
claim to an exact science.” Colorado Interstate Cot. v. 
Comm’n., 324 U. S. 581, 589. 

In the Cities Service Gas Company case the Cotirt 
pointed out that allocation involved the exercise of 
informed judgment and discretion by the Commission 
whose duty is to make the “pragmatic adjustments 
called for by the particular circumstances.” Cities 
Service Gas Company v. Federal Poiver Commission, 
C. C. A. 10th Cir., April 30,1946. 

B. Demand and commodity costs 

In its argument petitioner claims that the Com¬ 
mission, in assigning costs to demand and commodity, 
did so against all of the evidence in the record w^th 
respect to the following expenses: Supervision ajnd 
Engineering, Compressor Station Labor, Administra¬ 
tive and General, Depreciation and Taxes, other tl^an 
income taxes (Pet. Br. 28). Based upon this untrue 
and erroneous statement petitioner accuses the Cojm- 
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mission of “changing the rules of the game” and 
thereby denying petitioner a fair hearing (Pet. Br. 
29-36). 

Petitioner claims that the item of compressor sta¬ 
tion labor illustrates graphically the arbitrary man¬ 
ner in which the Commission proceeded (Pet. Br. 29). 
However, the Commission clearly stated the facts upon 
which it based its conclusion that such labor is pro¬ 
portional to the volume of gas compressed and there¬ 
fore properly allocable to commodity costs (App. 36). 

Mr. Shuttleworth, Assistant Treasurer in charge 
of accounting, testified, in collaboration with Mr. 
Simonds, the engineer who prepared the cost alloca¬ 
tion, that they both estimated that compressor station 
labor cost, supplies and expenses, fuel and mainte¬ 
nance would be reduced in approximately direct pro¬ 
portion to a reduction in sales volume (App. 379-380). 
These are the accounts that the Commission found 
were proportional to sales volume (App. 36). 

Mr. Comfort, President of the company, made an 
estimate of the cost of operating the four 600-horse¬ 
power Clark compressor engines that are being in¬ 
stalled in the Perryville Compressor Station (App. 
367). Mr. Comfort based his estimate on the operat¬ 
ing cost of identical engines located at Crossett sta¬ 
tion, using engine hours operated as the basis for his 
estimate (App. 367). The use of engine hours is 
precisely the same as a volume basis because the 
volume of gas pumped is proportional to engine hours 
of operation. Mr. Comfort used exactly the same 
accounts for compressor station labor, supplies, fuel 




and maintenance that the Commission said were pro¬ 
portional to volumes and stated that this method was 
reasonably correct (App. 367). 

Mr. Simonds also found it reasonable to allocate 
compressor station costs, including labor, on the com¬ 
modity basis when he allocated such costs to Cropset 
Lumber Company (App. 649-651). 

The Commission relied on the methods of oper¬ 
ation. It pointed out that the labor cost of oper¬ 
ating the engines is proportional to the volume of 
gas pumped because the operators work when the 
engines are operating (App. 36). The company 'jvit- 
ness admitted that he had made no investigation to 
determine the operating policies of the company and 
thought that compressor station labor included idle 
time of operators when in fact the casual oilers iare 
only used when needed and regular employees are psed 
on maintenance when not operating the compressors 
(App. 629-630). 

The fact that compressor station labor is propor¬ 
tional to the volume of gas compressed is shown! by 
the following data (App. 974, 978): 


Year 

MCF sales 

Compressor 
station labor 

" 1111 I """- 

Cost per 
Mcf 

1940... 

30,532,523 
42,321,165 
44,012,110 
45,190,533 

$181,753 

234,872 

263,629 

297,738 

! 0.50c 
.55c 
• 60c 
. 66c 

1941. 

1942. 

1943... 



The increase in the average cost per Mcf is largely 
due to wage increases and overtime (App. 10^4), 
which shows that the average cost is almost exactly 
proportional to the gas sales. 
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General and Administrative expenses were prorated 
on the basis of supervised expenditures, exclusive of 
gas purchased (App. 36, 37). This is the method 
used by the Commission’s staff (App. 930). Thus, the 
statement appearing on pages 14 and 28 of petitioner’s 
brief that the Commission rejected the evidence of its 
own staff witness with respect to this item is erro¬ 
neous. 

Similarly the Commission concluded that super¬ 
vision and engineering expense should be prorated on 
the basis of the supervised maintenance and operating 
costs respectively. Nowhere does the record show 
that any other basis is more reasonable or as reason¬ 
able (App. 36). 

Petitioner claims that another item of cost arbi¬ 
trarily treated by the Commission was depreciation 
(Pet. Br. 29). The Commission clearly stated the 
basis for its conclusion that depreciation vras just as 
much a commodity cost as a demand cost and that it 
would be improper to assign depreciation entirely to 
demand or commodity (App. 37). The record shows 
that the depreciation rate reflects the gas reserves of 
the fields from which the company now secures its 
natural gas supplies (App. 905). The company wit¬ 
ness testified depreciation depended upon the probable 
life of the enterprise and the probable life depended 
upon two things: how much gas is available in 
the ground and the rate at which it is withdrawn 
(App. 656-657). Thus, depreciation in a natural gas 
company is primarily a commodity charge and the 
facts in the record fully support the Commission’s 
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findings that it is reasonable to assign depreciation ex¬ 
pense equally to demand and commodity. 

The unfair and arbitrary nature of petitioner’s 
contentions regarding allocation was developed in the 
cross-examination of its cost allocation witness. He 
admitted that he had assigned none of the deprecia¬ 
tion on the main line to the unregulated interruptible 
industrial customers when in fact those customers 
took about one-third of the total gas (App. 656, 657). 

The Commission found that petitioner’s contention 
that taxes, depreciation and return should be classi¬ 
fied as demand charges was arbitrary and unfair. It 
found that such items are associated with the invest¬ 
ment in the plant and should be allocated consistently. 
The Commission observed that a natural gas company 
is not in business for the purpose of making sales i on 
the peak day only, but on the other hand it would not 
be able to sell large quantities of gas if it were ](iot 
enabled to take care of reasonable peak day require¬ 
ments. Accordingly, it assigned the above elements 
of costs equally to demand and commodity (App. 


37-39). . | 

The effect of petitioner’s theory of cost allocation is 
that the gas for the interruptible industrials should 
be transported to them without cost, with practically 
all transportation being charged to the firm customers. 
For example, if a new interruptible customer comes 
on the line he is not to be charged with transportation 
costs but if a firm gas customer is taken on he would 
be charged with a portion of the cost, yet the witness 
admits that the interruptible customers use the lime 
and that it actually costs no more to serve a new firm 
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gas customer than it does an interruptible customer 
(App. 622, 625, 626, 632, 634, 646, 656, 662, 671, 672). 
According to petitioner’s allocation of costs, it is earn¬ 
ing a rate of return of 1477% on its sales to inter¬ 
ruptible customers (App. 689). This illustrates the 
fact that petitioner’s cost allocation was devised to 
load practically all transportation costs on the regu¬ 
lated sales instead of making an apportionment of 
costs. 

In Colorado Interstate v. Commission, 324 U. S. 
581, 588, the Supreme Court stated that each class of 
the business must be allocated its fair share of the 
costs and found no reason “why direct industrial sales 
should carry a lighter share of the costs merely be¬ 
cause their use of the pipe line may be less on the 
system peak day.” If the company’s method were 
used, “the amount paid by the industrial customer 
for transportation of the gas through the pipe line 
would be measured not by the customer’s use through¬ 
out the year, which might be substantial, but by its use 
on the system peak day which might be slight.” 

The record references cited throughout this brief 
demonstrate that the Commission relied on the facts 
underlying and surrounding each item of cost to sup¬ 
port the allocation of costs and carefully spelled out 
each step of the method used at the same time ade¬ 
quately disposing of any objection that could be inter¬ 
posed by petitioner. Petitioner was not only accorded 
the right to be heard, but presented extensive testi¬ 
mony on the entire subject and on each and every item 
of cost. The Commission drew its inferences from 
the facts, weighed the evidence and the expert opin- 
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ions of witnesses, appraised the conflicting evidence 

offered by petitioner’s witnesses and reached its con- 

. 

elusions, clearly stating the basis for such conclusions. 
There is no place in the opinion where the Commission 
substituted informed judgment for lack of evidence. 
On the contrary it used informed judgment in ip- 
praising the evidence (App. 32-39). Petitioner’s 
insinuation that the Commission arrived at its con¬ 
clusions without underlying proof is unwarranted 
and contrary to the record in this case. 

We submit that the Commission’s allocation isj a 
workable one suitably adapted to the particular cir¬ 
cumstances in this case, represents a reasonable exer¬ 
cise of its administrative discretion, and results in a 

l 

fair and equitable apportionment of the cost of service 
to the various classes of customers. 

i 

V I 

Operating expenses 

The Commission’s allowance for expenses was rea¬ 
sonable and it included an amount sufficient to covfer 
all expenses incidental to the earning of petitioner’s 
gross income. Petitioner contends that the allowance 
is insufficient in that additional amounts should have 
been allowed relating to labor costs, past service pen¬ 
sion premiums, contributions to utility customers, rare 
case expense and federal income taxes. 

A. Increased labor costs 

I 

Petitioner claims that the Commission should have 

i 

made an allowance for $23,883 for future increases 
in labor costs without citing a single record reference 
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to even indicate such a conclusion (Pet. Br. 40). 
Here, again, petitioner’s argument is based upon an 
erroneous calculation made in its brief, on page 40. 
It is assumed in Petitioner’s Brief, thatsince the field 
payrolls increased $7,511 in the first four months of 
1944 over 1943, that the annual increase would be 
three times $7,511 or $22,533. This is contrary to the 
facts. The reason for the increase for the first four 
months of 1944 over the comparable period in 1943 
is due to the fact that the company instituted a forty- 
eight hour week effective May 1, 1943 (App. 774). 
Thus working hours were increased eight hours 
for which time and one-half was paid. This time and 
one-half is fully reflected in the last eight months of 
1943 and so there was no increase in labor costs in 
the comparable period during 1944 and no justification 
for the multiplication which Petitioner made. 

Petitioner also makes the statement that “there is 
no evidence, or at least not a reconciliation of evi¬ 
dence, leading to the Commission conclusion that the 
increase would be $12,000” (Pet. Br. 40). There is 
complete evidence, based upon factual data supplied 
by the company (Ex. 62, App. 1130; Ex. 40, App. 1014; 
App. 772-775). The reconciliation of evidence is also 
complete as follows (App. 775): 

Q. (Mr. Littman.) The amount of $5,184 
which you have just given as the increase ap¬ 
plicable to casual laborers, plus the $7,511 of 
increase applicable to overtime pay, makes a 
total of $12,695 for all expenses in field payroll ? 

A. (Mr. Dunn.) That accounts for all in¬ 
creases in the field payroll, yes sir. 
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The Commission concluded that it would be im¬ 
proper to add this future increase because future jin- 
creases in revenues, known to be $73,000 in the fitst 
four months of 1944 (Ex. 42, App. 1016) and j;he 
saving in the cost of special guards amounting j to 
$65,000 (Ex. 40, App. 1014), more than compensated 
for the increased labor cost (App. 27). 

Petitioner’s Brief seeks support for a claim of 
$32,557 for increased labor costs by referring to data 

I 

which is outside the record, namely petitioner’s An¬ 
nual report to the Commission for 1944 (Pet. Br. t)). 
Such reference proves nothing because increased pay 
rolls might result from increased volume of sales jor 
a number of causes which would prove just the 
opposite of what petitioner claims. The vice of peti¬ 
tioner’s reference to purported facts which are beyond 
the record is disclosed clearly because operating wages 
and salaries in the annual report for 1944 are actually 
$47,139 less than in 1943. Petitioner represents it to 
be a fact that the annual report for the year 1944 
shows an increase of $32,557 when in fact it shows a 
decrease of $47,139. 

Petitioner argues that to consider increased reve¬ 
nues would “amount to making the order retroactive” 
and in effect “an award of reparations” (Pet. Br. 
40). In support thereof, petitioner cites Federal 
Power Commission v. Hope Natural Gas Company, 
320 U. S. 591, 88 L. Ed. 333, 354. The Hope case docs 
not support such statements. What the Court was 
discussing, at the indicated page, was the Commis¬ 
sion’s findings as to the lawfulness of past rates made 
as an aid to state regulation, which findings wefe 
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separate from those relating to future rates. The 
instant case relates to future rates and the Commis¬ 
sion’s findings are predicated on that basis. 

B. Past service pensions 

Petitioner claims that an amount of $23,980 should 
have been added to current operating expenses on 
account of a payment for past service pensions (Pet. 
Br. 9, 41). The argument in Petitioner’s Brief and 
the statement of facts therein concerning this item 
are wholly erroneous and contrary to the record ref¬ 
erences cited. Petitioner states that a lump sum pay¬ 
ment of $239,305 was made as of December 1943 
(Pet. Br. 9). The record shows that a lump sum 
payment of $75,000 was paid in December 1943 (App. 
103). Petitioner says that the “payment” of $239,305 
was amortized over a ten-year period (Pet. Br. 9). 
The fact is that the entire amount was charged off 
on the books in various amounts during the period 
1939-1943 (App. 86A-865; 102). Petitioner states 
that it was admitted by a staff witness that he would 
not have disturbed the item as an annual expense 
had it been handled in a deferred account, citing App. 
116 (Pet. Br. 10). Reference to the citation discloses 
just the opposite testimony, which is, that if the item 
had been handled in a deferred account it should not 
be spread over current operating expenses, but to non¬ 
operating deductions. 

Petitioner proposed, for rate case purposes, to 
resurrect all past payments for past service pensions 
and restate them again in operating expenses. This 
would result in a duplication of pension costs, be- 
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cause present rate payers would be charged with Cur¬ 
rent pensions and the restated past pensions (App. 
27). During the period 1939-1940, when these ]f>ast 
pension premium payments were made by petitioner, 
it w r as earning excessive returns (App. 970) so jhat 
there can be no question but that petitioner has fully 
recouped those payments from the ratepayers and 
is improperly seeking to include them again by the 
restatement process. 

The attempt to resurrect the payments from j the 
past is nothing more than a padding of present and 
future expense accounts. The Commission was justi¬ 
fied in “refusing to load the business with a cost hav¬ 
ing no relation to actualities.” Acker v. United States, 
298 U. S. 426, 430. Earnings cannot improperly 1 be 
transferred into what petitioner “is pleased to pall 
operating expenses.” Chicago <£ Grand Trunk Rail¬ 
way Co. v. Wellman, 143 U. S. 339, 346. 

C. Contributions to utility customers 

The Commission disallowed a claimed expense item 
of $26,572, being payments made in 1943 to iDhe 
Laclede Gas Light Company of $25,679 and to iThe 
St. Louis County Gas Company of $892 representing 
a portion of the cost of rehabilitating water-gas gen¬ 
erating equipment on the grounds that there was! no 
legal obligation to pay, no necessity shown for ithe 
expenditures, such payments were non-recurring ^tnd 
would be a duplication (App. 27-28). 

Petitioner’s statement on page 10 of its brief that 
“petitioner has amortized the expense over a 5-ypar 
period” is erroneous. This item was resurrected and 
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it is proposed now to amortize the amount over a 5- 

year period by charges to operating expense of $5,314 

yearly (App. 983). What petitioner did was to charge 

• 

the full amount to operating expenses for the year 
1943, and the amount was recouped af a time when 
it was earning an excessive rate of return (App. 91, 
812-813, 970). The evidence discloses that in peti¬ 
tioner’s own opinion there was no legal obligation to 
make such payments (App. 906). The item will not 
recur in the future (App. 100) and petitioner admits 
that the item is non-recurring by its statement that 
the expense is being amortized. There is no evidence 
in the record establishing any necessity for these ex¬ 
penditures on manufactured gas plant and they can¬ 
not be related to any lack of capacity on the part of 
petitioner’s system to supply the demands of its utility 
customers, for under the severest operating conditions 
ever experienced by petitioner the highest daily de¬ 
mand of its utility customers was only 71,230 Mcf. as 
compared with its line capacity of 135,000 Mcf. (App. 
1037, 762). 

No valid reason has been advanced for the inclusion 
of these expenses. The most that can be made of 
petitioner’s argument is that the payments were made 
as “a matter of business policy” and it does not know 
if they will ever be made again. 

D. Rate case expense 

The record discloses that for the year 1943 actual 
rate case expenditures by petitioner were $13,946 
(App. 901, 980, 1026). The Commission allowed $70,- 
000 as rate case expense to be recouped over a period 
of five years (App. 28). 





At the time of the hearing petitioner claimed $125,- 
000 as rate case expense to be amortized over a fiVe- 
year period at the rate of $25,000 per year, com¬ 
mencing in 1943 (App. 1026). Petitioner’s own Wit¬ 
ness refused to support this amount or any part there¬ 
of (App. 383-384) and after staff counsel requested 
support for this claim no evidence was offered. 

Petitioner would have this court believe by its state¬ 
ments on pages 10 and 11 of its brief that it offered 
evidence on the claimed rate case expense of $25,COO 
per year for five years, that the Commission allowed 
$13,946 and that such expense was $31,415. On pages 
18 and 19 of Petitioner’s Brief it is stated that the 
Commission disallowed actual rate case expense. 
Finally, on page 41 petitioner states that regardless 
of the record, the Commission should have allowied 
full rate case expense, of $31,415 as against an allowed 
$13,946, the amount shown in its 1944 annual report | to 
the Commission. This annual report was filed jon 
April 4, 1945, and is not a part of this record though 
petitioner’s counsel did refer to it in his oral argu¬ 
ment. The right to a full hearing before any tribunal 
does not include the right to challenge or rely on evi¬ 
dence not offered or considered. Federal Power 
Comm’n v. Natural Gas Pipeline Co., 315 U. S. 575, 
584. 

I 

Taking the actual expense in 1943 of $13,946 and 
the claimed expense in 1944 of $31,415, the total pf 
$45,361 is still below the $70,000 allowance of the Coifn- 
mission. 

In determining the reasonableness of rates estab¬ 
lished by the Commission, the expense of the litigation 
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in the courts cannot be considered because “If the 
rates are inadequate to the point of confiscation, the 
complainant has no need, it is said, to count upon the 
expenses of the law suit; if they are not already in¬ 
adequate, the lawsuit cannot make them so.” West 
Ohio Co. v. Comm’n., 294 U. S. 63, 74; Driscoll v. 
Edison Co 307 U. S. 104,120-121. 

E. Federal income tax 

Petitioner claims that the Commission should have 
disregarded the fact that the Company is allowed 
depreciation deduction for income tax purposes com¬ 
puted at the rate of 4% annually and should have 
computed an allowance for income taxes as if the tax 
depreciation rate was 3%% (Pet. Br. 11, 41). 

The Commission after considering petitioner’s argu¬ 
ment stated that if the company actually intended to 
adjust its tax depreciation rate to 3%% and pay taxes 
on that basis the tax increase would be allowed (App. 
28). The record and the Commission’s Opinion make 
it clear that the company is seeking to obtain an al¬ 
lowance for income taxes in excess of the required 
amount (App. 288-289). 

Petitioner states that it may find itself mulcted for 
additional taxes over a period of several years on the 
unsupported assumptions that if the Treasury De¬ 
partment should change the allowable tax depreciation 
rate and if it should make the revised rate retroactive, 
the Commission -would be powerless to award repara¬ 
tions (Pet. Br. 44). Not only does petitioner indulge 
in unwarranted assumptions but it fails to disclose 
significant facts. The rate reduction ordered by the 
Commission became effective January 21, 1946 (App. 
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47). The Revenue Act of 1945, Chapter 453, Public 
Law 214, effective during the calendar year 1946, 
changed the effective tax rate from 40% to 38% ajnd 
eliminated the capital stock tax. This results in far 
greater reduction in taxes than any of petitioners 
assumed conditions because the Commission alloweql a 
tax rate of 40% and $40,000 for capital stock taxes 
(App. 29, 982). | 

Petitioner’s claim that it is entitled to additional 
tax on additional depreciation, amounts to 40% | of 
$114,000 15 or $45,600. The tax at 38% instead j of 
40% on taxable net income of $835,773 would j be 
$16,716 less (App. 29) plus the capital stock tax!of 
$40,000, which results in a known reduction of $56,716 
as compared with the assumed increase of $45,600i 

Consideration of the fact that the Commission 
stated that it would allow the claimed increase! in 
taxes if the petitioner would show its good faith jby 
reporting its tax return consistent therewith, which the 
Company refused to do, exposes the insincerity j of 
petitioner’s claims (App. 28, 288-289). ! 

Petitioner can only be allowed “all taxes which 
would be payable if a fair return were earned.” 
Galveston Elec. Co. v. Galveston, 258 U. S. 388, 3^9. 

i 

VI 

Errors in petitioner’s "end result” computation 

Petitioner states that it can be shown that fhe 
denial of its claims result in confiscation as an end 
result (Pet. Br. 45). Petitioner has committed t[wo 

15 The actual difference in depreciation at 3*4% and 4% depre¬ 
ciation rates is $107,644.53 (App. 1113). 
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major errors in its summary which effects a substan¬ 
tial modification of the “very appreciable” amount of 
$235,854 to an utterly insignificant amount. 

The following claimed items compose petitioner’s 
“end result” summary: 


Future increased labor costs_$23, S33 

Past pension payments- 23,9S0 

Nonrecurring contributions_ 26,572 

Additional rate case expense- 17,469 

Increased income tax allowance-114,000 


Subtotal (Pet. Br. 45)_ 205,854 

Additional return on rate base- 30, 000 


Total (Pet. Br. 45)_ 235, S54 


As heretofore pointed out, none of the above items 
are proper or warrant serious consideration by this 
court. Even if such items could be considered, the 
amounts petitioner claims are erroneously computed. 

1. The difference in depreciation between the 4% 
and the 3 y%% rate is used, instead of the tax on the 
difference. Hence, its claim for increased income 
taxes would be $45,600 and not $114,000. 

2. The total nonrecurring contribution to Laclede 
Gas Company is used rather than the proposed annual 
amortization over a five-year period. The maximum 
amount which petitioner claimed for this item is only 
$5,314 (App. 983). 

3. The total rate case expense is used rather than 
the proposed annual amortization over a five-year 
period. There is no claim that annual amortization 
or total expenses are as much as the Commission 
allowed (Pet. Br. 10; App. 28). 

4. The amount of $23,833 is claimed for future in¬ 
creased labor costs rather than $12,000. Petitioner’s 













41 


error was caused by the erroneous multiplication of 
$7,511 by 3, which was made on page 40 of Pet. Brjef. 

5. The amount of $30,000 was incorrectly used as 
additional return on the rate base for the future. 
Petitioner’s witnesses clearly stated that the futjire 
rate base was less as shown by petitioner’s Exhibit 
No. 37 (App. 1005), which shows a rate base of $i3,- 
488,419 as compared with $13,712,619 allowed by the 
Commission (App. 25). 

Summarizing the above, the statement of petition¬ 
er’s claims amount to: 


Future increased labor costs_$12,000 

Past pension payments_ 23,980 

Nonrecurring contributions_ 5,314 

Additional rate case expense_ 

Increased income tax allowance_•_ 45, GOO 

Additional return_ 

Total claims- 86,894 


As all of the above listed items relate to both regu¬ 
lated and unregulated operations, there must therefore 
be an allocation in order to determine the effect on 
the regulated business. The Commission allocated 
35.8% of operation and maintenance and 41.4% of 
income taxes to regulated sales (App. 40). Applying 
35.8% to the first three items and 41.4% to the tax 


items results in an allocation of $32,010 to regulated 
sales. 


Petitioner urges the issue of confiscation by cdm- 
paring the amount before allocation with the revenues 
after allocation (Pet. Br. 45). Not only does peti¬ 


tioner erroneously use unallocated operating expenses, 


but instead of using the revenues from regulated 
sales, it uses the return from regulated sales (App. 
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40). Petitioner’s revenues from regulated sales were 
$3,497,918 before the ordered reduction of $945,613, 
leaving regulated revenues in the amount of $2,552,305 
from sales of 13,695,401 Mcf. of gas (App. 40, 41). 
The effect, therefore, of the $32,010 item represents 
less than % of one cent per Mcf., and that is all that 
petitioner’s alleged confiscation amounts to under the 
assumptions enumerated above. 

vn 

In the light of the “end result” of the rate order, there can be 

no confiscation 

Petitioner attempts to show that the “end result” 
of the Commission’s order is confiscatory, but as 
pointed out its calculations are erroneous and the 
claimed items cannot be allowed. 

The Commission in its opinion discussed the end 
result of its order and pointed out (App. 41) : 

Assuming no reduction in the present Fed¬ 
eral 85.5% excess profits tax and the 40% com¬ 
bined normal and surtax on corporate income, 
a reduction in Mississippi’s gross revenues re¬ 
sults in a reduction in net operating revenue of 
only 21.54%. Thus the rate reduction of 
$945,613 would result in a reduction of net in¬ 
come in the amount of $203,685 due to the in¬ 
come tax savings. In 1943 the Company had 
earnings of $1,239,842 available for common 
stock and surplus which is a yield of 18% to 
stockholders. Thus a rate reduction of $945,613 
would reduce this net operating income by only 
$203,685, leaving a yield of 15% for common 
stock and surplus. A reduction in Federal tax 








rates will leave a much larger yield for the 
stockholders. 

In Panhandle Eastern Pipe Line Co. v. Federal 
Power Comm’n, 324 U. S. 635, 649-650, the Suprenjie 
Court pointed out that Federal Power Commission v. 
Hope Natural Gas Co., 320 U. S. 591 holds that tl^e 
question on review is the end result obtained since tlje 
issue is whether the rate fixed is “just and reason¬ 
able,” and stated that it was unable to say that a 
return of 9% figured on the basis of common sto^k 
and surplus “is not commensurate with the risks, that 
confidence in petitioner’s financial integrity has bee|n 
impaired, or that petitioner’s ability to attract capita^, 
to maintain its credit, and to operate successfully an|d 
efficiently has been impeded.” 

Under the Commission’s order in this proceeding 
petitioner will realize a yield of 9.3% on its common 
stock and surplus deemed associated with the business 
over which the Commission has jurisdiction (App. 32). 
Accordingly, in the light of the end result, the Com¬ 
mission’s order is valid in every respect and should 
be upheld. 

VIII 


Postponed rate reduction 

Petitioner alleges that the Commission’s order re¬ 
quiring a further reduction in rates, after a review¬ 
ing court validates a prescribed decrease in the cost 
of gas purchased by it from Interstate Natural Gas 
Company, deprives petitioner of a right to a hearing 
and is invalid (Pet. Br. 36-38). 



44 


The Commission’s order requiring this further re¬ 
duction provides (App. 46): 

(E) When this Commission’s order of April 
27, 1943 (FPC Docket Nos. G-149 and G-132) 
directing Interstate Natural Gas Company to 
reduce rates $301,329 to Mississippi is vali¬ 
dated by the Courts, Mississippi shall pass on 
the proper portion of that reduction by re¬ 
ducing its rates to the utility customers by the 
proportion of the volumes of gas it sells to these 
utilities to the total volume of gas sales in the 
year of the final judicial decision. 

The order requiring Interstate Natural Gas Com¬ 
pany to reduce its rates (App. 70-75) was the basis 
for an Order to Show Cause directed to petitioner as 
to why it should not reduce its rates accordingly 
(App. 8). Petitioner answered this Order to Show 
Cause, pointing out that its rates were subject to a 
general investigation and stated (App. 15): 

In this general investigation the justness and 
reasonableness of the prices charged by Re¬ 
spondent to its customers for natural gas sold 
for resale will be ascertained and fixed, and the 
cost of natural gas purchased by Respondent 
from Interstate will be considered bv the Com- 
mission in such investigation. In the event 
that there is a reduction in the price of gas 
paid by Respondent to Interstate, then there 
will be determined in said general investiga¬ 
tion what, if any, reduction in the prices 
charged by Respondent for gas sold for resale 
will be made. 

The Commission considered the saving in cost of 
purchased gas to petitioner in this proceeding, and 



stated the reasons for this separable part of its order 
thus (App. 41-42) : j 

The cost of gas purchased by Mississippi 
from its affiliate, Interstate Natural Gas Com¬ 
pany, will decrease in the event the review¬ 
ing court upholds this Commission’s 1943 ordjer 
reducing the rate by $301,329. The prescribed 
rate has been stayed pending court review, ahd 
the excess revenues over the ordered rate are 
being impounded. Mississippi will receive an 
unearned windfall when the rate is declared 
valid by the court and refunds ordered. Undter 
the authority to fix rates for the future, how¬ 
ever, the Commission will direct Mississippi 
to pass on the proper portion of that reduction 
to the customers purchasing gas for resale. 

The Commission’s rate order in the Interstate case 
-was upheld by the United States Circuit Court <j>f 
Appeals for the Fifth Circuit on August 3, 1946, 
and is not yet a final order. 

The requirements that this saving in natural g|s 
purchased be reflected in its rates to its utility cus¬ 
tomers by the proportion of the volumes of gas |t 
sells to the utility to the total volume of gas sales ifn 
the year of final judicial decision is proper (App. 
787, 825-826). The effect on petitioner’s utility cus¬ 
tomers of this saving in cost of purchased gas is 
substantial (App. 789). On the basis of the volume 
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of gas sales to utility customers for the year 1943, 16 
petitioner would have been required to make a further 
reduction to its utility customers of $107,324. 

Petitioner suggests that the Commission has failed 
to consider future costs. The Commission was aware 
of this claim and also that petitioner had established 
markets in areas of great potential growth (App. 32). 
Increases in future expenses can always be presented 
to the Commission, as the Supreme Court has so aptly 
stated with respect to claimed allowances for greater 
operating expenses: 

No serious attempt has been made here to 
show that they are inadequate. We certainly 
cannot say that they are, unless we are to 
substitute our opinions for the expert judg¬ 
ment of the administrators to whom Congress 
entrusted the decision. Moreover, if in light 
of experience they turn out to be inadequate 
for development of new sources of supply, the 
doors of the Commission are open for increased 
allowances. This is not an order for all time. 
The Act contains machinery for obtaining rate 
adjustments, § 4. Federal Power Comm’n v. 
Hope Natural Gas Co., 320 U. S. 591, 615. 


The Commission has heretofore ordered rate re¬ 
ductions to be effected in the future based upon sav¬ 
ings in cost of gas purchased resulting from an order 


18 Allocation of the 

savings on the basis of volume of 

gas sold 

in 1943 (App. 26): 

Total tala Mcf. 

Mcf. 

Ratio % 

Satinas Cost 
of gat 
purchased 

Utilities... 

.13, 695, 401 

31. 8 

8107, 324 

Industrial_ 

..29,339, 973 

68. 2 

230, 172 

Total. 

__43, 035, 374 

100. 0 

337, 496 
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being later upheld by the Courts. Re Natural Gas 
Pipeline Company, et al., 3 FPC 814, Docket Nos. 
G-109, G-112, Sept. 19,1942; Re Natural Gas Pipeline 
Company, et al., Docket Nos. G-109, G-112, Feb. J5, 
1946. 

CONCLUSION 

I 

It is submitted that, as heretofore pointed out, the 
Commission’s determinations are fully supported by 
substantial evidence and petitioner has not met the 
burden imposed upon it by showing that the order 
appealed from is unjust and unreasonable in ijts 
consequences. 

It is respectfully submitted that the Commission’s 

i 

order should be affirmed. 

Bradford Ross, 

General Counsel, 
Charles E. McGee, 
Assistant General Counsel, 
Alvin A. Kurtz, 

James N. Wood, I 

Attorneys for Respondent, 
Federal Power Commission. 

September 1946. 


i 

i 




APPENDIX 


The pertinent provisions of the Natural Gas Act 
of 1938, c. 556, 52 Stat. 821 (15 U. S. C. § 717 et seq.) 
are as follows: 

Section 1 . (a) As disclosed in reports of the Fed¬ 
eral Trade Commission made pursuant to Senate 
Resolution 83 (Seventieth Congress, first session) and 
other reports made pursuant to the authority of 
Congress, it is hereby declared that the business of 
transporting and selling natural gas for ultimate dis¬ 
tribution to the public is affected with a public in¬ 
terest, and that Federal regulation in matters relating 
to the transportation of natural gas and the sale 
thereof in interstate and foreign commerce is neces¬ 
sary in the public interest. 

(b) The provisions of this act shall apply to the 
transportation of natural gas in interstate commerce, 
to the sale in interstate commerce of natural gas for 
resale for ultimate public consumption for domestic, 
commercial, industrial, or any other use, and to 
natural-gas companies engaged in such transportation 
or sale, but shall not apply to any other transportation 
or sale of natural gas or to the local distribution of 
natural gas or to the facilities used for such distribu¬ 
tion or to the production or gathering of natural gas. 

Section 4. (a) All rates and charges made, de¬ 
manded, or received by any natural-gas company for 
or in connection with the transportation or sale of 
natural gas subject to the jurisdiction of the Com¬ 
mission, and all rules and regulations affecting or per¬ 
taining to such rates or charges, shall be just and 


( 48 ) 
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reasonable, and any such rate or charge that is not jufet 
and reasonable is hereby declared to be unlawful. 

(b) No natural-gas company shall, with respect to 
any transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant 
any undue preference or advantage to any person pr 
subject any person to any undue prejudice or dis¬ 
advantage, or (2) maintain any unreasonable dif¬ 
ference in rates, charges, service, facilities, or in any 
other respect, either as between localities or as be¬ 
tween classes of service. 

(c) Under such rules and regulations as the Com¬ 
mission may prescribe, every natural-gas companV 
shall file with the Commission, within such time (nolt 
less than sixty days from the date this act takes effect] 
and in such form as the Commission may designate^, 
and shall keep open in convenient form and place fo| 
public inspection, schedules showing all rates and 
charges for any transportation or sale subject to the 
jurisdiction of the Commission, and the classificaj 
tions, practices, and regulations affecting such rates 
and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classi¬ 
fications, and services. 

(d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in 
any such rate, charge, classification, or service, or in 
any rule, regulation, or contract relating thereto, ex¬ 
cept after thirty days’ notice to the Commission and 
to the public. Such notice shall be given by filing 
with the Commission and keeping open for public 
inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules 
then in force and the time when the change or changes 
will go into effect. The Commission, for good cause 
shown, may allow changes to take effect without re- 
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quiring the thirty days’ notice herein provided for by 
an order specifying the changes so to be made and the 
time when they shall take effect and- the manner in 
which they shall be filed and published. 

(e) Whenever any such new schedule is filed the 
Commission shall have authority, either upon com¬ 
plaint of any State, municipality, or State commis¬ 
sion, or upon its own initiative without complaint, at 
once, and if it so orders, without answer or formal 
pleading by the natural-gas company, but upon reason¬ 
able notice, to enter upon a hearing concerning the 
lawfulness of such rate, charge, classification, or serv¬ 
ice ; and, pending such hearing and the decision there¬ 
on, the Commission, upon filing with such schedules 
and delivering to the natural-gas company affected 
thereby a statement in writing of its reasons for such 
suspension, may suspend the operation of such sched¬ 
ule and defer the use of such rate, charge, classifica¬ 
tion, or service, but not for a longer period than five 
months beyond the time when it would otherwise go 
into effect: Provided, That the Commission shall not 
have authority to suspend the rate, charge, classifica¬ 
tion, or service for the sale of natural gas for resale 
for industrial use only; and after full hearings, either 
completed before or after the rate, charge, classifica¬ 
tion, or service goes into effect, the Commission may 
make such orders with reference thereto as would be 
proper in a proceeding initiated after it had become 
effective. If the proceeding has not been concluded 
and an order made at the expiration of the suspension 
period, on motion of the natural-gas company making 
the filing, the proposed change of rate, charge, classi¬ 
fication, or service shall go into effect. WTiere in¬ 
creased rates or charges are thus made effective, the 
Commission may, by order, require the natural-gas 
company to furnish a bond, to be approved by the 




Commission, to refund any amounts ordered by the 
Commission, to keep accurate accounts in detail of all 
amounts received by reason of such increase, specify¬ 
ing by whom and in whose behalf such amounts were 
paid, and, upon completion of the hearing and de¬ 
cision, to order such natural-gas company to refund, 
with interest, the portion of such increased rates or 
charges by its decision found not justified. At any 
hearing involving a rate or charge sought to be in¬ 
creased, the burden of proof to show that the increased 
rate or charge is just and reasonable shall be upon tfie 
natural-gas company, and the Commission shall give 
to the hearing and decision of such questions prefer¬ 
ence over other questions pending before it and decide 
the same as speedily as possible. 

Section 5. (a) Whenever the Commission, after a 
hearing had upon its own motion or upon complaint 
of any State, municipality, State commission, or gds 
distributing company, shall find that any rate, charge, 
or classification demanded, observed, charged, or col¬ 
lected by any natural-gas company in connection with 
any transportation or sale of natural gas, subject tjo 
the jurisdiction of the Commission, or that any ralte, 
regulation, practice, or contract affecting such rate, 


charge, or classification is unjust, unreasonable, un¬ 
duly discriminatory, or preferential, the Commissiop. 
shall determine the just and reasonable rate, charge, 
classification, rule, regulation, practice, or contract td 
be thereafter observed and in force, and shall fix the 
same by order: Provided, however, That the Commis¬ 
sion shall have no power to order any increase in any 
rate contained in the currently effective schedule of 
such natural gas company on file with the Commis¬ 
sion, unless such increase is in accordance with a new 
schedule filed by such natural gas company; but the 
Commission may order a decrease where existing rates 
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are unjust, unduly discriminatory, preferential, other¬ 
wise unlawful, or are not the lowest reasonable rates. 

Section 6 . (a) The Commission may investigate 
and ascertain the actual legitimate cost of the prop¬ 
erty of every natural-gas company, the depreciation 
therein, and, when found necessary for rate-making 
purposes, other facts which bear on the determination 
of such cost or depreciation and the fair value of such 
property. 

(b) Every natural-gas company upon request shall 
file with the Commission an inventory of all or any 
part of its property and a statement of the original 
cost thereof, and shall keep the Commission informed 
regarding the cost of all additions, betterments, ex¬ 
tensions, and new construction. 

Section 8. (a) Every natural-gas company shall 
make, keep, and preserve for such periods, such ac¬ 
counts, records of cost-accounting procedures, corre¬ 
spondence, memoranda, papers, books, and other rec¬ 
ords as the Commission may by rules and regulations 
prescribe as necessary or appropriate for purposes of 
the administration of this act: Provided, however, 
That nothing in this act shall relieve any such natural- 
gas company from keeping any accounts, memoranda, 
or records which such natural-gas company may be 
required to keep by or under authority of the laws of 
any State. The Commission may prescribe a system 
of accounts to be kept by such natural-gas companies, 
and may classify such natural-gas companies and pre¬ 
scribe a system of accounts for each class. The Com¬ 
mission, after notice and opportunity for hearing, may 
determine by order the accounts in which particular 
outlays or receipts shall be entered, charged, or 
credited. The burden of proof to justify every ac¬ 
counting entry questioned by the Commission shall be 
on the person making, authorizing, or requiring such 
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entry, and the Commission may suspend a charge or 
credit pending submission of satisfactory proof in 
support thereof. 

Section 9. (a) The Commission may, after hearing, 
require natural-gas companies to carry proper ahd 
adequate depreciation and amortization accounts in 
accordance with such rules, regulations, and forms of 
account as the Commission may prescribe. The Coin- 
mission may from time to time ascertain and deter¬ 
mine, and by order fix, the proper and adequate rates 
of depreciation and amortization of the several clashes 
of property of each natural-gas company used or use¬ 
ful in the production, transportation, or sale of natural 
gas. Each natural-gas company shall conform jts 
depreciation and amortization accounts to the rates 
so ascertained, determined, and fixed. No naturdl- 
gas company subject to the jurisdiction of the Com¬ 
mission shall charge to operating expenses any de¬ 
preciation or amortization charges on classes of prop¬ 
erty other than those prescribed by the Commission, 
or charge with respect to any class of property a per¬ 
centage of depreciation or amortization other thin 
that prescribed therefor by the Commission. No su^h 
natural-gas company shall in any case include in aijiy 
form under its operating or other expenses any de¬ 
preciation, amortization, or other charge or expendi¬ 
ture included elsewhere as a depreciation or amortiza¬ 
tion charge or otherwise under its operating or oth^r 
expenses. Nothing in this section shall limit tpe 
power of a State commission to determine in tpe 
exercise of its jurisdiction, with respect to any nat¬ 
ural-gas company, the percentage rates of depreciation 
or amortization to be allowed, as to any class of 
property of such natural-gas company, or the com¬ 
posite depreciation or amortization rate, for the pur¬ 
pose of determining rates or charges. 
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Section 10. (a) Every natural-gas company shall 
file with the Commission such annual and other peri¬ 
odic or special reports as the Commission may by 
rules and regulations or order prescribe as necessary 
or appropriate to assist the Commission in the proper 
administration of this act. The Commission may 
prescribe the manner and form in which such reports 
shall be made, and require from such natural-gas com¬ 
panies specific answers to all questions upon which 
the Commission may need information. The Com¬ 
mission may require that such reports shall include, 
among other things, full information as to assets and 
liabilities, capitalization, investment and reduction 
thereof, gross receipts, interest due and paid, depre¬ 
ciation, amortization, and other reserves, cost of 
facilities, cost of maintenance and operation of facil¬ 
ities for the production, transportation, or sale of 
natural gas, cost of renewal and replacement of such 
facilities, transportation, delivery, use, and sale of 
natural gas. The Commission may require any such 
natural-gas company to make adequate provision for 
currently determining such costs and other facts. 
Such reports shall be made under oath unless the 
Commission otherwise specifies. 

Section 15. (a) Hearings under this act may be 
held before the Commission, any member or members 
thereof, or any representative of the Commission 
designated by it, and appropriate records thereof shall 
be kept. In any proceeding before it, the Commission 
in accordance with such rules and regulations as it 
may prescribe, may admit as a party any interested 
State, State commission, municipality or any repre¬ 
sentative of interested consumers or security holders, 
or any competitor of a party to such proceeding, or 
any other person whose participation in the proceed¬ 
ing may be in the public interest. 
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(b) All hearings, investigations, and proceedings 
under this act shall be governed by rules of practice 
and procedure to be adopted by the Commission, and 
in the conduct thereof the technical rules of evidence 
need not be applied. No informality in any hearing, 
investigation, or proceeding or in the manner of taking 
testimony shall invalidate any order, decision, rule, or 
regulation issued under the authority of this act. 

Section 16. The Commission shall have power t p 
perform any and all acts, and to prescribe, issue, make, 
amend, and rescind such orders, rules, and regulations 
as it may find necessary or appropriate to carry out 
the provisions of this act. Among other things, such 
rules and regulations may define accounting, tech¬ 
nical, and trade terms used in this act; and may pre¬ 
scribe the form or forms of all statements, declara¬ 
tions, applications, and reports to be filed with the 
Commission, the information which they shall contain, 
and the time within which they shall be filed. Unless 
a different date is specified therein, rules and regular 
tions of the Commission shall be effective thirty days 
after publication in the manner which the Commission 
shall prescribe. Orders of the Commission shall b^ 
effective on the date and in the manner which th^ 
Commission shall prescribe. For the purposes of it$ 
rules and regulations, the Commission may classify per+ 
sons and matters within its jurisdiction and prescribe 
different requirements for different classes of person^ 
or matters. All rules and regulations of the Commisj 
sion shall be filed with its secretary and shall be kepi} 
open in convenient form for public inspection andl 
examination during reasonable business hours. 

Section 19. (a) Any person, State, municipality, or 
State commission aggrieved by an order issued by the 
Commission in a proceeding under this act to whichj 
such person, State, municipality, or State commission! 
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is a party may apply for a rehearing within thirty 
days after the issuance of such order. The applica¬ 
tion for rehearing shall set forth specifically the 
ground or grounds upon which such application is 
based. Upon such application the Commission shall 
have power to grant or deny rehearing or to abrogate 
or modify its order without further hearing. Unless 
the Commission acts upon the application for rehear¬ 
ing within thirty days after it is filed, such application 
may be deemed to have been denied. No proceeding 
to review any order of the Commission shall be 
brought by any person unless such person shall have 
made application to the Commission for a rehearing 
thereon. 

(b) Any party to a proceeding under this Act ag¬ 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the 
circuit court of appeals of the United States for any 
circuit wherein the natural-gas company to which the 
order relates is located or has its principal place of 
business, or in the United States Court of Appeals for 
the District of Columbia, by filing in such court, 
within sixty days after the order of the Commission 
upon the application for rehearing, a written petition 
praying that the order of the Commission be modified 
or set aside in whole or in part. A copy of such 
petition shall forthwith be served upon any member of 
the Commission and thereupon the Commission shall 
certify and file with the court a transcript of the 
record upon which the order complained of was 
entered. Upon the filing of such transcript such 
court shall have exclusive jurisdiction to affirm, modi¬ 
fy, or set aside such order in whole or in part. No 
objection to the order of the Commission shall be 
considered by the court unless such objection shall 
have been urged before the Commission in the ap- 








plication for rehearing unless there is reasonably 
ground for failure so to do. The finding of the Con> 
mission as to the facts, if supported by substantial evif 
dence, shall be conclusive. If any party shall apply ty 
the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such 
additional evidence is material and that there were 
reasonable grounds for failure to adduce such evidence 
in the proceedings before the Commission, the court 
may order such additional evidence to be taken before 
the Commission and to be adduced upon the hearing 
in such manner and upon such terms and conditions 
as to the court may seem proper. The Commission 
may modify its findings as to the facts by reason of 
the additional evidence so taken, and it shall file with' 
the court such modified or new findings, which if sup¬ 
ported by substantial evidence, shall be conclusive, 
and its recommendation, if any, for the modification 
or setting aside of the original order. The judgment 
and decree of the court, affirming, modifying, or set-! 
ting aside, in whole or in part, any such order of the 
Commission, shall be final, subject to review by the 
Supreme Court of the United States upon certiorari 
or certification as provided in sections 239 and 240 of 
the Judicial Code, as amended (U. S. C., title 28, secs. 
346 and 347). I 

(c) The filing of an application for rehearing under 
subsection (a) shall not, unless specifically ordered by 
the Commission, operate as a stay of the Commis¬ 
sion’s order. The commencement of proceedings 
under subsection (b) of this section shall not, unless 
specifically ordered by the court, operate as a stay of 
the Commission’s order. j 

i 
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Untteb States Court of Appeals 

District of Columbia. 


No. 9181. 


Mississippi River Fuel Corporation, 
a Corporation, 

Petitioner, 


v. 


The Federal Power Commission, 

The Laclede Gas Light Company, 

The St. Louis County Gas Company, 

The City of St. Louis, 

The Missouri Public Service Commission, 

Respondents. 


REPLY BRIEF OF PETITIONER. 

I 

The brief submitted on behalf of the Federal Pow^r 
Commission contains such misstatements of fact and of laiw 
that Petitioner is constrained to answer in advance <}f 
argument so that this Court may have before it the issues 
clearly drawn without the obfuscation arising from disputes 
as to what the record contains. 

Rate cases of necessity are complex and the issues 
varied. There are certain matters in the case at bar, how¬ 
ever, that Petitioner feels should have the special attention 
of the Court. In this Reply Brief, Petitioner will limit itself 
to these major items and only set aright certain impressions 
as to fact and evidence raised in the brief on behalf of th^ 
Commission. 
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I. 

Scope of Judicial Review. 

(Comm. Br., pp. 6-9.) 

Commission Counsel in their brief call the Court’s atten¬ 
tion to the limited review available in administrative pro¬ 
ceedings by quoting isolated passages from cases dealing 
with the functions and duties of an administrative body. 
This Court should not thus be deterred from a full and 
complete consideration of the errors claimed by petitioner. 
By mandate of Congress the rate reduction of almost 
$1,000,000 annually ordered by the Commission is subject 
to review by this Court, which has “exclusive jurisdiction 
to affirm, modify, or set aside such order in whole or part”. 

The only statutory limitation upon this direction of 
Congress to this Court is that: 

“The finding of the Commission as to the facts, if 
supported by substantial evidence, shall be con¬ 
clusive” (Sec. 19(a) Natural Gas Act, U. S. C. A. 
Sec. 717r(b)). 

This clause has never been rendered useless, or inter¬ 
preted so as to deny to a litigant an independent examination 
and appraisal of the record evidence by the Court. In many 
other statutes the same limitation is stated and the Courts 
frequently have set aside administrative orders because 
not supported by substantial evidence. Even orders of the 
Federal Power Commission have met such a fate. 1 

“Substantial evidence” is “such relevant evidence as 
a reasonable mind might accept as adequate to support a 
conclusion” (Consolidated Edison Co. v. N. L. R. B., 305 
U. S. 198, 83 L. Ed. 126, 140). It is “evidence which is 
substantial, that is, affording a substantial basis of fact 
from which the fact in issue can be reasonably inferred” 
and orders must have a basis in the evidence having rational 
probative force ( N . L. R. B. v. Columbian E. & S. Co., 306 
U. S. 292, 299, 300, 83 L. ed. 660, 665; Connecticut L. & P. 
Co. v. F. P. C., 324 U. S. 515, 89 L. ed. 1150. 

l ColoradOrWyoming Gas Co. v. F. P. C., 324 U. S. 626; Conn. L. & P. Co. 
v. F. P. C., 324 TJ. S. 515. 
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The further requirement that the Commission’s order 
must “produce no arbitrary result” has been stated t|ius 
in F. P. C. v. Natural Gas Pipeline Co., 315 U. S. 575 at 
586, 86 L. Ed. 1037: 

“* * * Once a fair hearing has been given, proper 
findings made and other statutory requirements sat¬ 
isfied, the courts cannot intervene in the absence of 
a clear showing that the limits of due process hive 
been, overstepped. If the Commission’s order, as 
applied to the facts before it and viewed in its en¬ 
tirety, produces no arbitrary result, our inquiry isj at 
an end.” (Emphasis added.) 

I 

After referring to the orders instituting this rate in¬ 
vestigation, which merely state that the reasonableness of 
Petitioner’s rates are to be determined, Commission Coun¬ 
sel state: 

“Petitioner does not contend that it was denied ihe 
opportunity of presenting evidence, briefs, and argu¬ 
ments bearing upon the questions here under re¬ 
view” (Comm. Br., p. 7). 

I 

Even a cursory perusal of Petitioner’s brief is enough to 
indicate that this absolutely is not true. The crux of Peti¬ 
tioner’s argument on a lack of procedural due process of 
law expressly revolves around the lack of fair hearing in 
being unable to present evidence or argument on the par¬ 
ticular findings and orders here under review (See Pet. 
Br., pp. 20, 24, 30, 35-36, 37). 

Petitioner was entitled to more than a pre-hearing 
notice that it faced a rate investigation. It had a Consti¬ 
tutional right to be advised of the specific proposals of ijhe 
Commission on each of the elements considered by the Coin- 
mission in arriving at its findings, since: 

“The right to a hearing embraces not only the right 
to present evidence but also a reasonable opportunity 
to know the claims of the opposing party and to m^et 
them. # * * Those who are brought into contest 
with the Government in a quasi-judicial proceeding 
aimed at the control of their activities are entitied 


i 
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to be fairly advised of what the Government proposes 
and to be heard upon its proposals before it issues its 
final command. ” ( Morgan, et ad. v. United States of 
America and Secretary of Agriculture, 304 TJ. S. 1, 
82 L. Ed. 1129, 1132). 

In adopting certain specific elements of cost allocation 
completely contrary to those testified to by the Commis¬ 
sion’s own witness and not supported by any substantial 
evidence, the Commission failed to give Petitioner the re¬ 
quired notice of the Commission’s proposals. Likewise, no 
notice was given Petitioner of the Commission’s proposals 
of a rate of return reduced from that previously allowed 
on the same Commission evidence; and Petitioner has 
never had a hearing on the reasonableness and fairness of 
the additional reduction in rates ordered to take place in 
the future. (Pet. Br., pp. 4, 5, 36-38). 

Commission Counsel go on to state: 

“Moreover, this is not a case where an administra¬ 
tive agency failed to review the record or accepted 
findings based on ex parte discussions. In fact 
Petitioner complains that the Commission did not 
follow or adopt the opinions expressed at the hear¬ 
ings by its own witnesses.” (Com. Br. p. 7) 

The truth of the matter is that from the Commission’s 
Opinion and Order (App. pp. 20-47) there is no way of 
telling what the Commission did. The findings and dis¬ 
cussion on allocation of costs, for instance, proceeded on 
no facts of record or on isolated parts of the record or 
misconstruction thereof which tended to distort the actual 
evidence. Examples of this will be given in the discussion 
of the allocation problem. Petitioner does not complain 
because the Commission failed to follow its Staff’s evidence, 
but does complain that it ignored even the evidence of its 
Staff. These findings necessarily are based on “ex parte 
discussions” after the hearing closed. In no other way can 
the complete reversal of the Staff’s evidence and recom¬ 
mendations be explained. 
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II. 

Rate of Return. 

(Comm. Br. pp. 13-17) 

This portion of the Commission’s brief is merel^ a 
recital of the evidence offered by the Commission’s Sjtaff 
and contains no justification for the action of the Commis- 
sion in reducing the rate of return universally allowed in 
previous cases, without any change of substance in the 
evidence or any notice to Petitioner that such a change in 
rate of return was contemplated. 

An attempt is made to brush aside Petitioner’s just com¬ 
plaint against the Commission’s arbitrary and discrim¬ 
inatory treatment by referring to statements in Petitioner’s 
brief discussing the general power of the Commission in 
fixing a rate of return. (Comm. Br. pp. 14-15) Neither 
such statements of Petitioner, nor anything said in the 
Commission’s opinion or brief, can negative the unfair 
treatment accorded Petitioner on this issue. (See Pet. Br. 
pp. 20-23) On the contrary, the lack of fair treatment and 
the arbitrary action of the Commission is emphasized by 
the quotation from Petitioner’s brief filed with the Com¬ 
mission (Comm. Br. p. 15). This shows that Petitioner yas 
relying upon its constitutional right of notice of the Com¬ 
mission’s proposals as to rate of return. Petitioner had 
a right to rely on a continuation of 6% per cent until sub¬ 
stantial evidence of record introduced by the Commission 
would indicate a prospective change. 

Whatever might have been the power of the Com¬ 
mission in fixing a 6 per cent rate of return, had adequate 
notice of such intention been given Petitioner and had the 
record contained substantial evidence justifying suclji a 
change, we need not consider here. The fact is that Peti¬ 
tioner was entitled to adequate notice of such prospective 
change from G 1 /* per cent to 6 per cent, under the prin¬ 
ciples announced in Morgan, et al. v. U. S. A . and Setire- 

I 
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tary of Agriculture, supra; and Ohio Bell Telephone Co. 
v. P. U. C., 301 U. S. 292; 81 L. Ed. 1093; and S. <& E. C. v. 
Chenery Corp., 318 U. S. 80, 87 L. Ed. 626. 


Ill. 

Allocation of Costs. 

At the outset it should be remembered that Petitioner 
has sales which are not within the Commission’s jurisdic¬ 
tion and some allocation is required in order that the Com¬ 
mission does not go beyond its powers as granted in the 
Natural Gas Act (52 Stat. 833, 15 U. S. C., Section 717, 
et seq .). The Supreme Court has determined that the juris¬ 
dictional may be separated from the non jurisdictional under 
this Act by an allocation of the joint costs of service. ( Col¬ 
orado Interstate Gas Co. v. Federal Power Commission, 
324 U. S. 581, 586-595, 89 L. ed. 1206). In that case the 
court said: 

“The function which an allocation of costs (in¬ 
cluding return) is designed to perform in a rate case 
of this character is clear. The amount of gross reve¬ 
nue from each class of business is known. Some of 
those revenues are derived from sales at rates which 
the Commission has no power to fix. The other part 
of the gross revenues comes from the interstate 
wholesale rates which are under the Commission’s 
jurisdiction. The problem is to allocate to each class 
of the business its fair share of the costs. It is of 
course immaterial that the revenues from the intra¬ 
state sales or the direct industrial sales may exceed 
their costs, since the authority to regulate those 
phases of the business is lacking. To the extent, 
however, that the revenues from the interstate whole¬ 
sale business exceed the costs allocable to that phase 
of the business, the interstate wholesale rates are 
excessive.” (Colorado Interstate Gas Co. v. F. P. C., 
324 U. S. 581 at 588, 89 L. ed. 1206.) 

It was also stated that “the appropriateness of the formula 
employed by the Commission in a given case raises ques- 
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I 

tions of fact, not of law” and “that considerations of fair¬ 
ness, not mere mathematics, govern the allocation of cos^s.” 
('Colorado Interstate Gas Co. v. F. P. C., 324 U. S. 581 atj590 
and 591, 89 L. ed. 1206.) 

By the method approved by the Supreme Court ana in 
form used in the case at bar, categories of costs are first 
split between “commodity” (or volumetric) and “demand” 
(or capacity). Commodity costs vary with the volum^ of 
gas sales and the demand costs vary with the demand^ on 
line capacity. This will result in what is known as a two 
part rate, i. e. there are certain costs attributable to the 
demand a customer may have on the pipe line’s capacity 
and this demand is the most onerous when other capacity 
demands are high. Therefore this cost is divided between 
classes of business in the ratio of their purchases to total 
purchases or capacity on a day or period when gas require¬ 
ments are high or at their highest. There also are com¬ 
modity costs which are divided on a straight purchase balsis, 
i. e. they vary not with what is taken on a certain da^ or 
combination of days, but vary with the amounts purchased. 
Therefore the ratio of the annual volume of gas sold in the 
year in question to each class is the basis for allocating 
commodity charges. Some costs are capable of direct charge 
to a particular customer class and are classed variously as 
“other”, “distribution”, and “direct”. The issues herej on 
allocation do not involve any “direct” or “other” charges. 

The importance of an impartial and just allocation is 
readily seen. It is easy to siphon profits from the umfeg- 
ulable business so as to reduce the regulable rates by manip¬ 
ulation of different costs from “demand” to “commodity”. 
This results from the fact that the regulable gas sales are 
utilized mainly by domestic and commercial consumers ^ho 
have priority over the direct sales made to industries, the 
daily capacity demanded by such regulable sales is always 
a greater percentage of the daily capacity than is the quan¬ 
tity of annual sales in relation to the total annual sales of 
both the regulable and nonregulable. In the language of 
the pipe line industry the regulable sales have a poorer 
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“load factor” than unregulated sales. There is a jurisdic¬ 
tional limitation against such cost manipulation. 

“We agree that the Commission must make a sep¬ 
aration of the regulated and unregulated business 
when it fixes the interstate wholesale rates of a com¬ 
pany whose activities embrace both. Otherwise the 
profits or losses, as the case may be, of the unregu¬ 
lated business would be assigned to the regulated 
business and the Commission would transgress the 
jurisdictional lines which Congress wrote into the 
Act. The Commission recognizes this necessity.” 
(Panhandle Eastern Pipe Line Co. v . F. P. C., 324 
U. S. 635 at 641-642, 89 L. ed. 1241.) 

Commission Counsel cite Butler Brothers v. McColgan, 
315 U. S. 501, 507, 89 L. ed. 991, to show that one atta ckin g 
an apportionment formula carries a heavy burden. In that 
case the appellant attacked a formula for tax apportion¬ 
ment. The use of the ‘ ‘ demand ’’ and * ‘ commodity ’ ’ method 
of allocating costs, Petitioner does not attack. It attacks 
particular components used in that formula on the ground 
that no notice was ever given Petitioner of the proposed 
use thereof and they are improper in the light of all of the 
evidence or of the substantial evidence, or findings made 
or not made. It is not the general method employed which 
Petitioner attacks, but the pattern followed. For this it 
respectfully refers the court to Colorado - Wyoming Gas 
Company et al . v. F. P. C., 324 U. S. 626, 631-635, 89 L. ed. 
1235. 

A. Percentage of Demand Costs Applicable to Regulated 
Sales (Comm. Br., pp. 19-25). 

Respondent Commission seeks to answer Petitioner’s 
claim (Pet. Br. 13, 27) that January 7, 1944, was erroneous 
as a firm gas peak by showing that Petitioner’s witness 
Simonds used that day after the error was discovered. Who¬ 
ever was at fault, the datum was still erroneous and while 
its use did not vary materially the evidence of Mr. Simonds 
it does materially affect this case as the Commission decided 
it. Mr. Simonds was contending for the use of a firm gas 
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peak exclusively as the means of apportioning demand costs. 
He stated only that the use of the incorrect figure did not 
materially affect the ratio of total regulable gas to tptal 
unregulable firm gas. This is because the use of firm s^les 
only as a basis for distributing demand costs makes the 
total firm sales represent 100% of deliverable capacjity. 
Consequently the percentage for regulable sales was 55.$6% 
for the erroneous day and 56.01% for the correct day (Aipp. 
674-675.) But this 55.86% under the Commission’s Han¬ 
dling of the matter is reduced to 50.79%—a material differ¬ 
ence (App. 33). 

Petitioner must confess to an erroneous record refer¬ 
ence in its original brief as Commission Counsel so ably 
point out. It is an obvious transposition of two numerals. 
But Counsel are wrong in stating that the Commission 
considered the percentages of “sales for resale to tptal 
sales, just as the Company witness did.” This is totally 
wrong as appears from the following discussion of the 
erroneous figure (App. 674): 

****•!• 

“Q. Well, is it right or is it wrong? A. I wopld 
say it is in error, so far as the amount is concerned, 
but not so far as the relationship of the resale gas 
to the firm gas.” (Emphasis supplied.) 

• * * * • j» 

The witness was talking about total firm gas sales pot 
total sales (App. 675) which includes interruptible sales. 
It should be pointed out that the witness Simonds was con¬ 
tending for a firm gas peak allocation only and when th^re 
was only .15 of one per cent, difference in the two dpys 
in question the amount was too small to correct (App. 67f5). 
It has not ended this way, however, under the Commission’s 
handling of the matter as shown above. | 

Had Mr. Simonds been using the total sales of all clashes 
as a basis for distributing demand costs then the discovery 
of the error would have required a new computation of ihe 
allocated costs. The variance on such basis would ha[ve 
been from 50.79% for the erroneous day to 54.55% for the 
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correct firm gas peak day (App. 33). But Mr. Simonds 
was using the total firm sales as a basis and thus the per¬ 
centage variance was .15%. A recomputation of his cost 
allocation because of that small difference would not have 
shown any material change in the cost figures as he so testi¬ 
fied. The Commission made a wholly different use of the 
day than did Mr. Simonds. The requested findings of fact 
of Petitioner referred to by Commission Counsel likewise 
use the January 7 firm sales only as a basis. 

Commission Counsel’s discussion of this question of the 
use of the erroneous day of January 7, 1944, indicates a 
misconception of the use made by Mr. Simonds of the 
various sales made on that day, explainable only because 
none of Counsel on the Commission’s brief participated in 
the case before the Commission. Had the writer of the 
brief understood the difference between the use of firm sales 
only and total gas sales on the firm gas peak day, he could 
not have made the argument on pages 20 to 23 of the Com¬ 
mission’s brief. 

In determining the percentage of demand costs attrib¬ 
utable to the regulable class of business the Co m mission 
here did not consider one day or one period of high de¬ 
mand, but instead took all demand data for 1943 in the 
record and averaged them (App. 33, Comm. Br. 19). The 
individual day’s ratio was determined on the basis of total 
sales for that one day. On only one of these days did 
total sales 2 come within about 4,000,000 cubic feet of the 
135,000,000 cubic feet held by the Commission to be the 
system capacity. In other words, the Commission averaged 
the ratio factor of daily or period sales but did not average 
the capacity denominator which ultimately was a very 
important factor in determining the demand percentage. 
Sales capacity, this record shows, is not constant and varies 
with conditions in the line (App. 763) and with the sound 
judgment of management as to what the exigencies of a 
difficult period will require (App. 764). 


2 Excluding Crossct Lumber Company sales which is a special situation and 
was not considered in any allocation evidence as bearing on the problem. 
(App. 200-201) 








This relates also to Petitioner’s original point (Pet. Br. 
14, 28) that the 135,000,000 cubic feet capacity used by the 

Commission is based on no finding and no substantial £vi- 

^ L 

dence. Commission Counsel seeks to refute this by port¬ 
ing out that Petitioner’s president, Mr. Comfort, confiniaed 
135,000,000 cubic feet as the nearest possible approximation. 
The record discloses, however, that Mr. Comfort was talk¬ 
ing about the delivery of gas at a constant uniform rate of 
flow, an ideal condition without reference to weatper, 
(App. 761-764) a condition which cannot be relied upoii in 
peak periods. Commission Counsel seek also to bolster 
their case by stating that the peak date of February 14, 
1944, used by the Commission is proper because it is similar 
to the average of past peaks. “Similar” is a difficult word 
in such respect but reference to their record citation (App. 
966) indicates that the 135,000,000 cubic feet figur^ is 
4,000,000 feet higher than the average of four years of Sys¬ 
tem peak days including the 135,000,000 day. A proper com¬ 
parison obviously would be the day chosen with previous 
days which would show that the three previous yearly 
peaks averaged only 130,385,000 cubic feet as against the 
135,000,000 used by the Commission with other data. lj[ow 
near this 130,385,000 cubic feet represents sales capacity 
at peak periods can be illustrated by averaging all of the 
1943 peak data which Petitioner represents should have 
been done if the Commission is going to use an averaging 
method for one factor: 


|App. 

System Peak . Feb. 14, 1944.... 135,866,000 [ 966 

“Firm Gas Peak”_ Jan. 7, 1944.... 128,754,000 1,120 

Firm Gas Peak. Dec. 16, 1943.... 130,587,000 1,037 


Firm Gas Peak Period (averaged) Dec. 14-17, 1943.... 127,273,000 1,037 

- I 

Average . 130,620,000 

Petitioner is pleased that Commission Counsel a^ree 
(Comm. Br. 24) that sales capacity is variable. Petitioner 
reasserts, however, that this fact of variability was not con¬ 
sidered by the Commission and made the basis of a finding. 
Petitioner’s point that capacity is not constant and alloca¬ 
tion should be made on the basis of sales actually madfj is 
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bolstered by Commission’s Staff witness on allocation when 
he stated that the relative use of the line rather than line 
capacity is the determining factor. (App. 211) A finding 
should have been made on this basic and essential matter. 
See Colorado-Wyoming Gas Company v. Federal Power 
Commission , 324 U. S. 626, 632-635, 89 L. Ed. 1235. If 
130,000,000 cubic feet had been used (App. 676-677) there 
would be a difference, using as illustration only the Com¬ 
mission’s assumption that all capacity on a peak over that 
actually sold was available to interruptible customers, of 
5,000,000 cubic feet less of gas attributed to the interruptible 
customers and a consequent almost $60,000 of demand 
charges reassigned 51% of which would have been attrib¬ 
uted to the regulated business using the Commission’s own 
method of assigning demand costs. (App. 33-35) 

Commission Counsel assert that it would not have been 
unfair if the Commission had assigned 45% of the demand 
costs to regulated sales on the basis of the system peak day, 
citing Colorado Interstate Gas Company v. Federal Power 
Commission , 324 U. S. 581, 587, 89 L. Ed 1206. Petitioner 
questions the applicability of this citation for the simple 
reason that this Company has many interruptible custo¬ 
mers who have been interrupted drastically as Petitioner 
has pointed out in its original brief. (Pet. Br. 12, 27) 
There is in evidence an exhibit (Tr. 2539) showing that on 
at least 250 days in 1943 there were interruptions in the 
gas service to these interruptible customers. We respect¬ 
fully urge the Court to contrast this with the situation in 
the Colorado Interstate case wherein there were only 15 
interruptions in some 12 years. (324 U. S. 581, 590 note). 
Commission Counsel also contend that the use of the coin¬ 
cidental peak day reflects gas actually delivered with full 
regard to contract rights. Petitioner submits the record 
reference given (App. 167-169) does not support the point 
attempted to be made. 

Commission Counsel also state that any peak day is 
unusual and does not continue. This is correct as a matter 
of day by day experience, but it must be borne in mind 
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that the Commission is here fixing rates for the future and 
Petitioner submits that for it to seize upon an unusual sit¬ 
uation for the obvious purpose of putting Petitioner ip. the 
worst possible position is highly improper. It should be 
recalled that everything which has been said about the line 
capacity, as found by the Commission, may be here said 
about the coincidental peak day of February 14,1944. 

Commission Counsel states that the demand ratio is not 
susceptible to refinement of the difference between 5i and 
53%. This is an odd statement to make in behalf of pom- 
mission’s case after it has gone to such length to refihe the 
line capacity at its highest possible theoretical poijat in 
order to determine the demand ratio and to make bther 
almost pinpoint conclusions. Possibly refinement i^ not 
attainable but it should be noted that the Commission prac¬ 
tices precision to the point that the outside limits Of all 
factors tending toward reduction of rates are invariably . 
reached. It is difficult to understand how it can be said that 
the difference between 51 and 53% is not susceptible to 
refinement. It is conceded that allocation has been hild to 
be not a matter for the slide rule and involves judgment 
on a “myriad” of facts but the Commission’s order ip this 
case contains precise refinement in many instances. Peti¬ 
tioner merely wishes to point out that in the case ai; bar 
the Commission could not have informed itself of all bf the 
facts and its adjustments, pragmatic or otherwise, ditl not 
flow from the particular circumstances in the case. 

Petitioner stands by its original position that the Com¬ 
mission used erroneous data; they failed to consider* the 
evidence on the question of capacity or even to make aj find¬ 
ing thereon, unless its bald statement on Page 33 ija the 
Appendix can be considered a finding. Petitioner also still 
maintains that 135,000,000 cubic feet is a figure resulting 
from an unusual combination of circumstances not only 
from the standpoint of the demands made but also frofii the 
state of the pipe line at that particular moment. ^App. 
200) The Commission found it advisable to average the 
various demands made by the regulable business to e£ich of 
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the various days chosen. It should have averaged the so 
called capacity figure because it is as variable as the sales 
themselves. To do otherwise gives an even greater picture 
of inaccuracy so far as the line capacity available to inter¬ 
ruptible customers is concerned. 

B. Demand and Commodity Costs. 

Commission Counsel seek to bolster the divisions made 
by the Commission between demand and commodity. Peti¬ 
tioner stands by the statements of fact and argument made 
thereon in its original brief (Pet. Br. 11-16, 26-36) but will 
answer assertions made on behalf of the allocation of the 
Commission and will show what this means as an end result 
to Petitioner’s business. 

Petitioner earnestly contends that any hearing is a 
useless gesture which does not give one the opportunity to 
be heard on the proposals of control before they are issued 
(see Morgan et al. v. United States, 304 U. S. 1, 82 L. ed. 
1129, 1132) and one should not be compelled to lay every 
ghost of possibility. The Commission Staff made out what 
it considered a case (App. 167) and Petitioner submits that 
it was not obligated again to state that case and prove it 
as its minimum rate status. Petitioner submits it had a 
right to believe that the case as presented by it and the 
Commission’s own Staff would spell out the limits within 
which the Commission would and could act. No amount of 
right to use informed judgment has yet been adjudged to 
mean that the record as made is to be ignored. Conclu¬ 
sions without proof is condemnation without trial and expert 
judgment can receive proper deference only when used with 
due submission to the constitutional restraints (Ohio Bell 
Telephone Co. v. P. U. C., 301 U. S. 292, 81 L. ed. 1093, 
1099). 

In discussing the scope of judicial review Commission 
Counsel assert (Comm. Br. 8): “The Commission’s esti¬ 
mates and predictions need not follow any particular testi¬ 
mony and it may draw conclusions from the facts without 
the aid of the judgment of experts.” Market Street R. Co. 
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v. The Railroad Com’n, 324 U. S. 548, 559-560. Probably 
Commission Counsel feel that their interpretation bf the 
holding in the Market Street Railway Company case (§upra) 
excuses the Commission from any charge of a lack cj>f fair 
play in making the cost allocation in the case at bar.! Peti¬ 
tioner must point out that in this case there were f^cts in 
the record to justify The Railroad Commission’s conclusions 
and the peculiar facts of the case were such that they were 
within the Commission’s knowledge and there was a History 
of deliberate experimentation which the Co mmi ssion had 
indulged in for the purpose of testing its rate approach. 
All that the Railroad Commission did in effect yras to 
evaluate experience of the utility under its supervision 
(Market Street R. Co. v. The Railroad Commission, 324 
U. S. 548, 560-561). 

A case more nearly in point is West Ohio Gas Company 
v. The Public Utilities Commission of Ohio (294 U. jS. 63) 
wherein Justice Cardozo in dealing with an appeal from 
the State Court treated the matter as the United (States 
Supreme Court has been wont to do with cases undjer the 
Natural Gas Act since Federal Power Commission v.j Hope 
Natural Gas Company, 320 U. S. 591. That is, the j Court 
looks to the totality of the rate order’s consequences to 
determine whether the revenue allowed is something Higher 
than the line of confiscation. “If this level is attained? and 
attained with suitable opportunity through evidence and 
argument to challenge the result there is no denial of due 
process though the proceeding is shot through with irreg¬ 
ularity or error” ( West Ohio Gas Company v. Public Util¬ 
ities Commission of Ohio, 294 U. S. at 70). In this case the 
Commission, through the incorporation of evidence after the 
close of the hearing by an ex parte order, made an allocation 
of certain distribution expenses different than that-made 
in the record of the contested hearing. The Court Wuld 
not decide whether there would be a denial of due process 
through a spread of the costs as the Commission Spread 
them “if the new method of allocation had been adopted 
after timely notice to the Company and then consistently 
applied” (294 U. S. at 70). The court through Mr. Justice 
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Cardozo goes on to state: “But the weakness of the case 
for the appellee [the Commission] is that the fundamentals 
of a fair hearing were not conceded to the Company’’ (294 
U. S. at 70). The Court clearly indicates that before a rate 
order consistent with due process of the law can issue, the 
Commission must act in accordance with the record made 
before it even as to the theory of allocation. Otherwise 
the affected company has no opportunity to supplement or 
explain the evidence relied upon by the Commission. 

If we limn the evidence and the order in the case at bar 
with the holdings of the West Ohio Gas Company case, we 
find a situation completely parallel. The Petitioner and the 
Commission’s Staff presented evidence on a practically con¬ 
sistent theory of allocation with differences arising mainly 
as to matters of degree. Petitioner rightfully felt no obli¬ 
gation to put in evidence in support of the contention made 
on behalf of the Commission by its Staff because it had no 
reasonable notice that such a procedure would be necessary. 
The Commission’s departure in the case at bar from all 
evidence in the record on certain major items of allocation 
was an exercise of arbitrary power, at variance with “the 
rudiments of fair play long known to our law. The Four¬ 
teenth Amendment condemns such methods and defeats 
them.” {West Ohio Gas Company v. Public Utilities Com¬ 
mission of Ohio , 294 U. S. 63 at 71.) The Fifth Amendment 
should give rise to the same repugnancy. {Curry v. Mc- 
Canless, 307 U. S. 357, 83 L. ed. 1339, 1349.) 

1. Compressor Station Labor. 

The Commission and Commission Counsel state that 
Compressor Station Labor is an outright item of com¬ 
modity cost although no witness so treated it in making 
his recommended allocation (App. 630-632, 959,1019,1020). 

The Commission states that compressor station oper¬ 
ation depends “largely” upon the volume of gas pumped 
or engine hours operated and states that there is no evi¬ 
dence to support assigning the larger part of this cost to 
demand. In so stating, the Commission has wholly ignored 
the uncontradicted evidence on this item by its own Staff 
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witness French, and makes no attempt to explain why it 
has completely reversed its previous allocation of this cdst 
to demand. It also states that Petitioner’s President, Chjlef 
Accountant and “other allocation witnesses all testified 
that compressor station costs • * * are approximately pro¬ 
portional to the volume of gas produced” (App. 36). Tihe 
Commission talks in terms of “largely” and “a large part” 
of compressor station costs varying when gas is pumped 
and compressors are working (App. 36). It does not shy 
anything about 100% being so varied and 25% as assigned 
by a company witness may well represent this large 
amount. Petitioner submits that the order does not clearly 
state the facts on which the Commission relied in assign¬ 
ing this item of cost 100% to commodity (Comm. Br. 26). 

The Commission is wrong for one thing in character¬ 
izing Petitioner’s President and Chief Accountant as allo¬ 
cation witnesses. The record clearly discloses that they 
were neither submitted nor qualified for that purpose. 

The Commission states also that “other allocation wit¬ 
nesses all testified that the Compressor Station costs shovfn 
above 3 are approximately proportional to the volumes j)f 
gas compressed” (App. 36). Examination of the record 
shows that this statement so far as Compressor Station 
Labor is concerned is absolutely untrue and evidences tljie 
fact that the Commission did not regard the record in this 
case: 

Witness French of the Commission Staff adopted tfie 
narrative statement in his exhibits as his sworn direct testi¬ 
mony (App. 161) and in this narrative he stated the fol¬ 
lowing : 

“(1) Demand Costs—Costs that are predominantly 
proportional to the demand or size of plant or which 
are largely independent of the annual volume of gas 
delivered” (App. 929). 


3 * ‘ Compressor Station Labor. $297,738 

“Compressor Station Supplies and Expenses. 135,414 

“Compressor Station Fuel. 264,036 

“Maintenance of Compressor Station Equip. 212,607 


$909,795” (App. 30 
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Consistent with this and in the very same exhibit this wit¬ 
ness assigned 100% of the 1942 Compressor Station Labor 
to demand (App. 936) and he did the same for 1943 (App. 
959) the test year in this case (App. 29). He used the same 
method for 1942 and 1943 (App. 162) and the same as 
previously adopted by the Commission (App. 162). The 
Commission does not mention his testimony. 

Witness Simonds appearing on behalf of the company 
assigned 75% of this item of cost to demand because in 
his judgment there is some fluctuation in this item depend¬ 
ing upon the annual volume of gas pumped (App. 630). 

Reference is made to the fact that Mr. Simonds allo¬ 
cated Compressor Station Labor to one customer—Crossett 
Lumber Company—on a commodity basis (Comm. Br. 
27). This statement standing alone is very misleading. 
The Crossett Lumber Company sale has throughout been 
treated as a special situation (e.g. App. 186-187) and has 
been excluded in the matter of capacity or demand compu¬ 
tations both by the Commission and company witnesses 
(App. 200-201, 677, 1017, 1030). Mr. Simonds still main¬ 
tained that Compressor Station Labor should be assigned 
75% to demand but the Crossett situation was negligible 
and the witness on this small item adopted a course of ex¬ 
pediency to save time after delegating the actual break¬ 
down of figures. The record clearly indicates that the wit¬ 
ness stuck by his original theory (App. 652, 653, 654). 

Witness Miller appearing on behalf of the Company 
assigned 100% of this item of cost to demand since he 
accepted the Commission’s Staff witness’ assignment of all 
transmission costs between demand and commodity (App. 
721, 1030). 

The above clearly disposes of all witnesses on cost allo¬ 
cation. Both the Commission (App. 36) and its Counsel 
(Comm. Br. 26-27), however, assert that this item of cost 
is approximately proportional to the volumes of gas 
pumped and cite as authority not only Messrs. French, 
Simonds and Miller, the allocation witnesses, but also the 
Company President and Chief Accountant. Although the 
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latter two were not allocation witnesses, lest there be some 
misapprehension as to what their testimony was, it will be 
analyzed: 

The Company President, Mr. Comfort, did not testify as 
the Commission and its Counsel state he did. In the first 
place a reference to Mr. Comfort’s testimony will clearly 
indicate that he was not testifying on allocation but upon 
estimates on certain proposed construction (App. 366-367). 
Mr. Comfort stated the following: 

“* * * We have taken the expenses of operating 
Crossett Station, which has the same identical engines 
in it, doing the same work, and modified that expense 
by the different amount of labor that would b^ re¬ 
quired at Perryville—they wouldn’t require quite as 
much labor or supervision as is given at Crossett— 
and also modified by the amount of time that it will 
operate at Perryville as compared to the operation at 
Crossett” (App. 367). 1 

Note that Mr. Comfort said “also modified by the amount 
of time that it will operate ’ ’ which means he weighed Incurs 
of operation with the other factors. 

The costs Mr. Comfort estimated were not for the tase 
load operation of the Perryville Station but only for ikmr 
small compressors that were to operate in furnishing addi¬ 
tional power because of declining field pressures. In leak¬ 
ing such an estimate he was computing over-all costs and 
arrived at these by a comparison with over-all costs of the 
operation of similar compressors already installed Else¬ 
where. Such an estimate has no bearing whatsoever! on 
whether the different items of those costs, within a particu¬ 
lar year, vary substantially in proportion to the volume of 
gas sold from day to day during that year. Far from b^ing 
“substantial evidence” in support of the Commission’s con¬ 
clusions, it is not even relevant to the point (Tr. 601-606). 

The Company’s Chief Accountant, Mr. Shuttlewofth, 
was not testifying on allocation but as to net income in a 
test year (App. 375). His evidence was about the decrease 
in labor costs in the test year as compared with previous 
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years (App. 379). With a substantially lesser volume sold 
in a future test year, he estimated the over-all costs of 
operations as being reduced approximately in proportion to 
the reduction in volume, but this can have no possible bear¬ 
ing on whether certain costs are commodity costs in a year 
certain because it is the variation of costs within that year 
in relation to volumes sold which is the commodity test 
(App. 212, 929). 

Commission Counsel state that the Commission relied 
on the methods of operation; and that labor costs are pro¬ 
portional to volumes pumped because the operators work 
when the engines are operating (App. 36, Comm. Br. 
27), but no evidence whatsoever is in the record that the 
operators’ hours of work vary in accordance with daily 
fluctuations in the volumes pumped, or that they do not 
work unless the engines are operating at full capacity. A 
basic crew of operators must be on duty whether 100 million 
or 150 million cubic feet are pumped in a day and the func¬ 
tion of that crew is to provide capacity of sales volume. 
It is this fact that distinguishes Compressor Station Labor 
cost from Fuel cost. The latter is less in a day of 100 
million than a day of 150 million cubic feet. The actual 
methods of operation contradict the Commission’s conclu¬ 
sions. Contrary to the statement of Commission Counsel, 
the company witness did investigate operating policies by 
talking to operating heads (App. 630) and the inquiry at the 
hearing was on the question of casual laborers who may or 
may not be doing work when gas was not pumped (App. 
629-631). The company has more than casual or temporary 
employees. In any event the Commission claimed to rely 
on the company’s methods of operation. Assuming Mr. 
Simonds did not investigate these methods there still is one 
—and only one therefore remaining—who did so investigate. 
That is Commission Staff witness French (App. 926-927) 
and if the Commission considered the company’s operations 
it must have been on the basis of Mr. French’s evidence and 
Mr. French allocated Compressor Station Labor 100% to 
demand (App. 959). 






It is rather apparent that the Commission has no sup¬ 
port in this record for its cavalier dealing with Compressor 
Station Labor costs. The most that can be said is thajt it 
shopped the record for some scintillae of evidence to sup¬ 
port its change of position on this important cost iljem 
from the demand to the commodity category. This fas 
decided upon after its only witness had testified that sijich 
costs are demand costs, and had previously so been treaied 
by the Commission; and without Petitioner having pny 
opportunity to oppose by evidence this unannounced 4ud 
unsupported change. Its references to the allocation fit¬ 
nesses as supporting its view is clearly erroneous and the 
evidence of Messrs. Comfort and Shuttleworth was not on 
allocation at all and was misconstrued by the Commission. 

In a final effort to find support for the untenable posi¬ 
tion that Compressor Station Labor is proportional to the 
volume of gas compressed within a particular year, Com¬ 
mission Counsel set forth the following table (Comm. Sr. 
27): 


Year 

Mcf Sales 

Compressor 
Station Labor 

Cost 

per MCF 

1940. 

. 36,532,523 

$181,753 

0.50^ 

1941. 

. 42,321,165 

234,872 

.55 1 

1942. 

. 44,012,110 

263,629 

.60^ 

1943. 

. 45,190,533 

297,738 

.66^ 


This table contains its own refutation. It will be noted that 
the increase in deliveries from 1940 to 1941 was about 6 
million M. c. f., and the increase in Compressor Station 
Labor was $53,000 or something less than $9,000 per million 
M. c. f. for the increased quantity to be compared with the 
actual cost of $5,000 per million M. c. f. for 1940. Fr^m 

1942 to 1943 the increase in deliveries was a little over) 1 
million M. c. f. and the increase in Compressor Statipn 
Labor was about $34,000 or about $29,000 per million 
M. c. f. for the increased quantity, to be compared with the 
actual cost of $5,500 per million M. c. f. for 1941. If !in 

1943 Compressor Station Labor had cost $29,000 per million 
M. c. f., the total cost of Compressor Station Labor would 
have been $1,305,000 instead of less than $300,000. In effect 
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Commission Counsel would have the Court believe that if 
the quantity of gas delivered in 1943 had been the same as 
that delivered in 1942 the cost would have been the same 
for those two years. If this were true, a reduction of de¬ 
liveries from 45 million M. c. f. to 34 million M. c. f. at the 
rate of $29,000 per million, would reduce the cost of Com¬ 
pressor Station Labor more than its total, or 34 million 
could have been delivered without any expense for this 
item at all. At the 1940 cost of $5,000 per million M. c. f., 
the 1943 volume would have resulted in $225,952 of labor 
cost. The actual cost was $71,786 additional for 8,658,010 
M. c. f., approximately $8,200 per million M. c. f. All of the 
actual cost figures show that as from one year to the next 
there is not an increase in cost in proportion to the increase 
in sales volume, thus refuting the claim made for the com¬ 
putation. To reject all evidence on allocation in this record 
in favor of such an unsupported contention is preposterous. 

In an apparent recognition of the frailty of their own 
table as support for their view, Commission Counsel state 
the following (Comm. Br. 27): 

“The increase in the average cost per M. c. f. is 
largely due to wage increases and overtime (App. 
1014), which shows that the average cost is almost 
exactly proportional to the gas sales.’’ 

Petitioner submits that this statement and its record cita¬ 
tion are misleading and erroneous. In the first place, the 
reference (App. 1014) is to Exhibit 40 which is a work 
sheet of wage increase computations in Exhibit 14 (App. 
310). The Commission dealt with this in its order (App. 
26-27) and refused to follow an indicated additional allow¬ 
ance of $96,000 for future increased labor expense because 
the evidence did not support it. Does Commission Counsel 
reject this Exhibit as the Commission did but attest to the 
probative value of its working paper? In case they wish 
to do so, Petitioner points out that Exhibit 40 (App. 1014) 
indicates nothing attributed to it by Commission Counsel. 
Commission Counsel point out about casual oilers in com- 
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pressor station operation. In the testimony relating to 
Exhibit 40 we have the following: 

“Q. Now as you have already stated, the casual 
oilers did not receive any increase in 1943 or 1944, 
did they? A. During the time that the casual oilers 
work, they work at the same hourly rates as the 
regular employees, and would be paid time and a 
half for overtime. 

Q. Well, look at your work sheet, Exhibit 40, arid 
you will see down at the bottom of the page Casual 
Oilers and you will note that their pay at July 1,1942, 
was $7.04, is that right? A. That is right. 

Q. And at, or certainly up to June 15, 1944, arid 
down to date, they have not received any increase in 
that daily date [rate] have they? A. They have not, 
but they do receive a 30% increase in their earnings 
when they do work.” (App. 319) 

Certainly there is nothing here or elsewhere to indicate that 
the deduction of wage rate increases would show that aver¬ 
age cost of pumping gas is proportional or “almost exactly 
proportional” to gas sales. In fact the evidence clearly in¬ 
dicates that no appreciable wage rate increase came intjo 
effect until the spring of 1943—the year at which Commis¬ 
sion Counsel stop in their comparative data at Page 27 of 
their brief. (App. 309-325) 

2. General and Administrative Costs were not assigned 
according to any substantial evidence. The Staff witness, 
Mr. French, assigned these costs on the basis of supervised 
expenditures (App. 930) and assigned approximately 
63%% to demand and 37%% to commodity. The Commis¬ 
sion on the same ground, allocated these costs on the basi|s 
of supervised expenditures and assigned approximately 
39% to demand, 58% to commodity and about 2%% tb 
“other”. (App. 35) While the Staff witness and the Coiri- 
mission used the same theory, the differences of ratio be¬ 
tween the two allocations indicate clearly how far the Com¬ 
mission departed from the evidence of even its own Staff. 

3. Supervision and Engineering Expenses were prorated 
on the basis of the supervised maintenance and operating 
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costs. The Commission merely states that “this is equit¬ 
able”—nothing more. (App. 36) Commission Counsel’s 
record reference on this might indicate that the Commission 
showed how this was reasonable. This is not the case, and 
Commission Counsel dismiss this item with an observation 
that the record does not show ‘ 1 that any other basis is more 
reasonable or as reasonable”. (Comm. Br. 28) Looking at 
the record, however, we find all evidence assigned this item 
of cost 100% to demand. (App. 959, 1019-1020, 1029) No¬ 
where is it shown or demonstrated that these costs vary one 
bit with or in proportion to volumes sold. 

4. Depreciation and Taxes. 

There are two other items which are divided by the 
Commission 50-50 between the demand and commodity 
categories, contrary to the division used by the Commission 
in previous cases and contrary also to the Commission’s 
Staff witness’ evidence. These are depreciation on the main 
and lateral pipe lines and taxes other than federal income 
taxes. Not only is there no substantial evidence to support 
the 50-50 proposition but Petitioner had no notice of any 
Commission proposal more detrimental to Petitioner than 
that of the Staff witness French. 

Here, as in the case of the other costs discussed, neither 
the Commission in its opinion nor Commission Counsel in 
its brief make any mention of what the Commission’s wit¬ 
ness said in his Exhibits which were approved by the highest 
supervisors on the Commission’s Staff. 

The Commission’s Staff witness did assess depreciation 
50-50 only on compressor station equipment. The Commis¬ 
sion is to that extent supported in its conclusion. But as 
Petitioner points out in its original brief herein (Pet. Br. 
15) the Staff witness makes an over-all assignment of over 
88% of depreciation to the demand category. The greater 
part of depreciation in a natural gas pipe line is that accrued 
on the main line and lateral lines. Until the Commission’s 
decision in the case at bar, the principal which has governed 
the allocation of main line depreciation is that it did not 
vary in accordance with annual sales but existed and 
accrued irrespective of whether a pipe line sold 100% of its 
full capacity every day or sold only 50% of it. The true 
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basis of a commodity cost is that the greater the quantity 
of gas sold in any month or year, the greater that particular 
cost will be. Thus the cost of gas varies exactly as the 
quantity sold and so is a commodity cost. If depreciation 
were truly a commodity cost then it should be accrued on 
a unit basis, i.e. a certain amount per M.c.f. and then the 
greater the number of M.c.f. sold the greater the deprecia¬ 
tion. But depreciation on the pipe line is not thus charged 
but is accrued on a straight line basis. The rate in this 
case has been stipulated to be 3 1 /2% per annum (App. 905). 
That produces a fixed amount each year that is completely 
independent of and has no relation whatsoever to the actual 
quantity of gas sold in that year. 

Thus on principal there can be no possible question but 
that the previous holdings of the Commission in other rate 
cases and the opinion of its Staff witness in this case on the 
allocation of main line depreciation are correct. Why the 
Commission has now shifted to a 50-50 basis can be ex¬ 
plained by the desire to shift costs from the regulable to thel 
unregulable business. What is said respecting the wasting 
asset phase of this business is not exclusively peculiar to 
this pipe line. The life of every natural gas pipe line de¬ 
pends in the final analysis on its supply of gas, but once thatj 
is reflected in the annual rate, then that rate progresses inj 
a straight line without variation due to annual volumes 
delivered. 

Commission Counsel seek to present this item of depre¬ 
ciation as though Petitioner were contending for the alloca-j 
tion of its own witnesses. The time has passed for this. We 
are not now complaining that the Commission disregarded 
the testimony of those witnesses, but that it rejected its own 
previously adopted allocation and that of its own witness 
thereby acting without any evidence whatsoever and to the 
damage of this Petitioner. Consequently the charge that 
“Petitioner’s theory of cost allocation” would result in no 
transportation charge against the interruptible industries! 
not only is incorrect but is wholly beside the point. There 
are other elements of transportation costs than depreciation 
—and we are not arguing here for any theory advanced by 
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Petitioner but for that advanced by the Commission’s Staff 
as the point below which the Commission may not go. 
Petitioner never had notice of any other proposal more 
detrimental to it. No substantial evidence supports the 
50-50 manipulation. 

The item of taxes other than income taxes comes within 
the same principals as make depreciation on the pipe line 
a demand charge. The Commission fails to point out a 
scintilla of evidence to justify its 50-50 division. Every 
witness, including the Commission’s Staff witness, placed 
this cost in the demand category. The amount of such taxes 
has no relation whatsoever to the variations in sales. It has 
hereto always been treated as a demand cost and Petitioner 
was never advised of any of Commission’s proposals to the 
contrary. Here again Petitioner was treated unfairly and 
led to its damage by not having an opportunity to oppose 
the Commission’s posthearing proposal. If the Commission 
is not required to give notice of its proposals, and is not 
bound to follow the record, but can adopt divisions of cost 
contrary even to its own Staff’s testimony, then the hearing 
accorded Petitioner is indeed an empty gesture. The at¬ 
tempt to state plausible reasons for the 50-50 split is not a 
substitute for the substantial evidence required to be found 
in the record (Ohio Bell Telephone Co. v. P. U. C., 301 U. S. 
292, 81 L. ed. 1093). 

C. The Effect of the Commission’s Allocation 

Petitioner in its original brief and in this reply brief 
points out major instances in which the Commission acted 
against all evidence or against the substantial evidence in 
making the allocation of costs of service. It is now Peti¬ 
tioner’s purpose to show that not only did this unlawful 
and arbitrary action violate the guarantees of the Natural 
Gas Act and of the Constitution but it also results in sub¬ 
stantial prejudice and is a confiscation of substantial parts 
of Petitioner’s property. For a graphic illustration of how 
the Commission acted on the evidence of record as to major 
items of difference on allocation, a table is here inserted 
showing the evidence and what the Commission did in the 
face of such evidence: 





Staff Witness Company Witness Company Witness Commission’s Order 

(French) (Simonds) (Miller) 

(App. 959, 960) (App. 1019, 1020) (App. 1030) (App. 35) 

Total Demand Commodity Demand Commodity Demand Commodity Demand Commodity 
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The foregoing table indicates that of the major items set 
forth, from $1,548,554 to $1,767,317 should be allocated 
to the demand. Instead, the Commission allocated only 
$672,624 or less than 44% of the lowest figure in evidence. 

Assuming, for illustration only, that it was proper for 
the Commission to allocate the demand percentage as it 
did (see Part A above) and that it was also proper to use 
only the allocation evidence of its Staff witness, by re¬ 
placing the Commission’s demand allocation for the major 
items set forth in Table I with that of its Staff witness, the 
Commission’s allocation to classes of sales (App. 38) 
would be changed as follows: 


TABLE II. 



Demand 

Ratio Amount 

Commodity 

Ratio Amount 

Other 

Total Cost of 
Service 

Unregulated Sales: 
Firm Industrial . 

41% 

$ 974,583.53 

41.3% 

$1,921,321.02 

$ 24,460 

$2,920,364.55 

Interruptible Indus¬ 
trial . 

8 

190,162.64 

26.9 

1,251,417.32 

51,225 

1,492,804.96 


Total Industrial 49% $1,164,740.17 68.2% $3,172,738.34 $ 75,685 $4,413,169.51 


Regulated Sales: 

Sales to Utilities 51 1,212,2S6.S3 31.8 1,479,370.60 26,906 2,718,563.49 

Total Sales 100% $2,377,033.00* 100 % $4,652,109.001 $102,591 $7,131,733.00 

Assuming the Commission was right in all that it did 
except the actual allocation, this table shows that on regu¬ 
lated business, Petitioner was denied without opportunity 
for hearing the difference between $2,718,563 (above) and 
$2,552,305 (App. 38) or $166,258. 


* This amount has been reduced $10,000 to reflect Staff witness * $10,000 
additional tax as explained in note to Table I, above. 

f This figure was arrived at by deducting from the commodity total the dif¬ 
ference in the demand figures as found by the Commission and as demonstrated 
in Table I. 
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Postponed Rate Reduction. 

(Comm. Br., pp. 43-47.) 

Petitioner in its original brief (pp. 36-38) points but 
that the Commission has ordered a further reduction in 
rates some time in the future on the mere fact alone tiat 
Petitioner may have to pay less for a part of its supply of 
gas in Louisiana and without considering expenses, rate 
base or other pertinent data at the time such reduced price 
would become effective. Petitioner claims this amounts to a 
rate order without hearing. 

Answer on behalf of the Commission is made to this by 
proving only that Petitioner had notice of this possible 
reduction; that Petitioner may ask for a rate increase when 
circumstances require; and that the Commission has here¬ 
tofore ordered rate reductions effective in the future. 

Petitioner had notice that the rates of one of its sup¬ 
pliers had been reduced by Commission order but the orqer 
had not become effective because of proceedings on appeal 
under which the alleged excesses as charged by the supplier 
were being impounded (App. 41-42). This matter is of no 
consequence as will appear from later discussion. That ijhe 
Commission forum is open for proposed increases is equally 
impertinent as will appear. And what the Commission mjay 
have done in past cases is of no consequence since the cojm- 
panies involved therein did not see fit to contest this arbi¬ 
trary action. 

Commission Counsel state that the reflection of savings 
in futuro is proper, citing Appendix 87, 825-826. Lest ithe 
court believe that this record citation refers to some anal¬ 
ysis and legal justification of the matter by the Commission, 
Petitioner wishes to point out that the record reference! is 
merely the testimony of the Commission’s Staff witness, 
French, an engineer. 

The important thing to bear in mind in respect of tjiis 
future ordered reduction is that the Commission by the 
Natural Gas Act and by the constitutional restraints here- 

i 
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inabove referred to, is authorized to determine a just and 
reasonable rate only after hearing. (Natural Gas Act, 52 
Stat. 833,15 U. S. C. Sec. 717d (a).) Reference to the Com¬ 
mission’s order (App. 46) shows that the Commission 
orders this Petitioner to file rates within 30 days (later ex¬ 
tended to 74 days (App. 47)). In the same order the Com¬ 
mission also purports to require Petitioner to pass on the 
reduction above referred to. Of necessity, if Petitioner is 
to adhere to this latter purported order, it will be required 
to file new rate schedules (Natural Gas Act, Sec. 4(c), 15 
U. S. C. 717c (c)) at some unknown time. Petitioner earn¬ 
estly submits that the effect of this is to require Petitioner 
to reduce rates without regard to its right of hearing so as 
to ascertain the conditions existing at the time. 

That portion of the Commission’s opinion (App. 41-42) 
quoted in Commission Counsel’s brief at page 45 is nothing 
more than a confusion by the Commission and its Counsel 
of the difference between the right to fix rates for the future 
which it may properly do, with the right of the Petitioner to 
have a hearing before new rate orders become effective. 
Obviously, the Commission is attempting to make rate 
orders effective upon a contingency alone without regard 
to all of the other factors which must be considered con¬ 
temporaneously in order to have a valid rate reduction 
order. The quotation by Commission Counsel at page 46 of 
their brief from Federal Power Commission v. Hope Natu¬ 
ral Gas Company , 320 U. S. 591, 615, is not pertinent here. 
There the court was speaking of allowances for operating 
expenses. These allowances actually had been made and the 
question was only as to the adequacy for encouragement of 
future gas development. This is hardly apposite in a situa¬ 
tion involving not expense allowances as such, but involving 
the imposition of an entirely new rate. Congress by provid¬ 
ing that the Commission forum is open for increased allow¬ 
ances can hardly be taken as overriding the express con¬ 
gressional intent that a rate order may not issue until after 
a proper hearing is had. 
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I 

Conclusion. 

I 

Petitioner has gone to some length herein to discus^ with 
whatever clarity it can summon the complicated but jnajor 
issues involved in this important case. The scope of ipisap- 
prehension of the major issues by Commission Counsel has 
necessitated what otherwise might be considered unjustified 
length in a reply brief. But since the office of a reply brief 
is to reply, Petitioner has thus imposed upon the couft. 

Respectfully submitted, 

Max O’Rell Truitt, 

1616 K Street, N. W., 
Washington 6, D. (p. 

William A. Dougherty, 

James Lawrence White, 

30 Rockefeller Plaza, | 

New York 20, New York. 

Attorneys for Petitioner. 

Cummings & Stanley, 

1616 K Street, N. W., 

Washington 6, D. C. 

Counsel. 
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IN THE 

United States Court of Appeals 

District of Columbia 


No. 9181 


MISSISSIPPI RIVER FUEL CORPORATION, 
a Corporation, Petitioner, 


v. 

THE FEDERAL POWER COMMISSION ET AL.,, 

Respondents 


ON PETITION FOR REVIEW OF ORDER OF THE FEDERAL POWER 

COMMISSION 


• •••••• 

I 

[2934] United States of America 

i 

Federal Power Commission 

| 

Commissioners: Leland Olds, Chairman; Claude L. 
Draper, Basil Manly, John \V. Scott and Clyde L. Seavey. 

April 6, 1943' 

Docket No. G-462 

I 

In the Matter of Mississippi River Fuel Corporation, Ho)pe 
Producing Company, Southern Carbon Company, United 
Carbon Company 

Order Instituting Investigation j 

Upon consideration of the information and data contained 
in the Commission’s files and records, and other inform^- 

i 
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tion and data, together with the evidence of record in Docket 
Nos. G-132 and G-149; and 

It appearing to the Commission that: 

(a) Heretofore Standard Oil Company (New Jer¬ 
sey), Columbian Carbon Company, United Carbon 
Company, Electric Power & Light Corporation, Moody 
Seagraves Company, and Palmer Corporation of 
Louisiana formed a syndicate for the purpose of own¬ 
ing and operating, through Mississippi River Fuel 
Corporation, a natural-gas transmission pipe line ex¬ 
tending from natural gas fields located within the State 
of Louisiana through the States of Arkansas and Mis¬ 
souri and into the State of Illinois; 

(b) It was agreed, as a part of the syndicate ar¬ 
rangement, that the syndicate members or their re¬ 
spective nominees would furnish to the Mississippi 
River Fuel Corporation the pipe line corporation 
organized under the laws of the State of Delaware with 
principal place of business in St. Louis, Missouri, such 
natural gas as may be required by the pipe line corpo¬ 
ration ; 

(c) At the time of the original issuance of the stock 
of Mississippi River Fuel Corporation, United Gas 
Company took the proportion originally allotted for 
Moody Seagraves Company, and Louisiana Gas & Fuel 
Company took the combined allotments for Electric 
Power & Light Corporation, and Palmer Corporation 
of Louisiana; 

[2935] (d) The interests of United Gas Company 

and Louisiana Gas & Fuel Company in the Mississippi 
River Fuel Corporation were subsequently acquired 
by United Gas Corporation; 

(e) Mississippi River Fuel Corporation does not 
produce any natural gas, and its entire requirements 
are furnished by United Gas Pipe Line Company, In¬ 
terstate Natural Gas Company, Incorporated, Hope 
Producing Company, Southern Carbon Company and 
United Carbon Company, all of which companies are 
affiliated with Mississippi River Fuel Corporation 
directly or indirectly through stock ownership; 


(f) United Gas Pipe Line Company supplies 40 

percent of the natural gas requirements of Mississippi 
River Fuel Corporation; j 

(g) United Gas Corporation controls all the voting 
stock of United Gas Pipe Line Company, and 4)3.65 
percent of the voting stock of Mississippi River Fuel 
Corporation; 

(h) Interstate Natural Gas Company, Incorporated, 
and Hope Producing Company jointly supply 22 per¬ 
cent of the natural gas requirements of Mississippi 
River Fuel Corporation; 

(i) Standard Oil Company (New Jersey) controls 
53.97 percent, and Columbian Carbon Company 15.63 
percent of the voting stock of Interstate Natural Gas 
Company, Incorporated; Standard controls all jthe 
voting stock of Hope Producing Company; Standard 
controls 22.39 percent, and Columbian 17.02 percient 
of the voting stock of Mississippi River Fuel Corpo¬ 
ration ; 

i 

(j) Southern Carbon Company supplies 21 percent 
of the natural gas requirements of Mississippi RiVer 
Fuel Corporation; 


(k) Columbian Carbon Company controls all the 
voting stock of Southern Carbon Company, and 17-02 
percent of Mississippi River Fuel Corporation; 


(l) United Carbon Company, which supplies 17 per¬ 
cent of the natural gas requirements of Mississippi 
River Fuel Corporation, owns 13.42 percent of the vot¬ 
ing stock of Mississippi; 

(m) The Commission has heretofore determined 
Mississippi River Fuel Corporation to be a natural-gas 
company within the meaning of the Natural Gas Act, 
In the Matter of Mississippi River Fuel Corporation, 
Commission Opinion No. 46 (Docket No. G-150); 36 
P. U. R. (N. S.) 8 (1940); affirmed; Mississippi River 
Fuel Corporation v. Federal Power Commission, 121 
F. (2d) 159 (C. C. A. 8th, 1941); 

(n) The Commission has heretofore, in an order 
entered April 28, 1942, determined Interstate Natural 
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Gas Company, Inc. to be a natural-gas company, after 
hearing, in Docket No. G-218; 

[2936] (o) Hope Producing Company, Southern 

Carbon Company, and United Carbon Company are 
engaged in the sale of natural gas for transportation 
in interstate commerce, and for resale for ultimate 
public consumption for domestic, commercial, indus¬ 
trial or any other use, and may be natural-gas com¬ 
panies within the meaning of the Natural Gas Act; 

(p) The reasonableness of the rates and charges of 
Interstate Natural Gas Company, Incorporated, for 
the transportation and sale of natural gas subject to 
the Commission’s jurisdiction under the Natural Gas 
Act, has been investigated and is now pending for 
determination by the Commission in Docket Nos. G-132 
and G-149; such investigation indicates the necessity 
for full inquiry into the reasonableness of the whole¬ 
sale or so-called “city gate rates” of the Mississippi 
River Fuel Corporation; 

(q) The Commission has pending an investigation 
into the reasonableness of the rates and charges of 
United Gas Pipe Line Company, Docket No. G-148; 

(r) In any determination concerning the reason¬ 
ableness of the rates and charges of the Mississippi 
River Fuel Corporation, there must be considered the 
rates and charges at which it purchases natural gas, 
and the reasonableness of such rates and charges; 

The Commission finds that: 

It is necessary and proper, in the public interest, and to 
aid in the enforcement of the provisions of the Natural Gas 
Act, that an investigation be instituted by the Commission: 

(1) Into and concerning all rates, charges or classifi¬ 
cations demanded, observed, charged or collected by 
Mississippi River Fuel Corporation for or in connec¬ 
tion with any transportation or sale of natural gas 
subject to the jurisdiction of the Commission and any 
rules, regulations, practices, or contracts affecting such 
rates, charges, or classifications; and 

(2) To determine whether Hope Producing Com¬ 
pany, Southern Carbon Company and United Carbon 
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Company are natural-gas companies within the lean¬ 
ing of the Natural Gas Act; and 

(3) Into and concerning all rates, charges, or glassi¬ 
fications demanded, observed, charged or collected by 
the companies named in paragraph (2) hereof for or 
in connection with any transportation or sale of natural 
gas subject to the jurisdiction of the Commission!, and 
any rules, regulations, practices, or contracts affecting 
such rates, charges, or classifications; and 

[2937] The Commission, upon its own motion, orders that: 

An investigation of Mississippi River Fuel Corporation, 
Hope Producing Company, Southern Carbon Company, and 
United Carbon Company be and it hereby is instituteji for 
the purpose of enabling the Commission: 

(A) To determine with respect to Mississippi ikiver 
Fuel Corporation whether, in connection with any 
transportation or sale of natural gas subject to the 
jurisdiction of the Commission any rates, charge^, or 
classifications demanded, observed, charged or col¬ 
lected, or any rules, regulations, practices or contracts 
affecting such rates, charges, or classifications ar^ un¬ 
just, unreasonable, unduly discriminatory, or prefer¬ 
ential; and 

(B) To determine with respect to Hope Producing 
Company, Southern Carbon Company and Uiiited 
Carbon Company (i) whether they are natural-gas 
companies within the meaning of the Natural Gas Act, 
and (ii) whether for or in connection with any trans¬ 
portation or sale of natural gas subject to the jurisdic¬ 
tion of the Commission, any rates, charges, or classifi¬ 
cations demanded, observed, charged or collected, or 
any rules, regulations, practices or contracts affecting 
such rates, charges, or classifications are unjust, un¬ 
reasonable, unduly discriminatory, or preferential; and 

(C) If it shall find, after a hearing has been had, that 
any of Respondents’ rates, charges, classifications, 
rules, regulations, practices, or contracts, subject to 
the jurisdiction of the Commission are unjust, unrea¬ 
sonable, unduly discriminatory, or preferential, to de¬ 
termine and fix by order or orders the just and reason¬ 
able rates, charges, classifications, rules, regulations, 
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practices, or contracts to be thereafter observed and in 
force. 


By the Commission. 


Leon M. Fuquay, 

Secretary. 


[2938] [Caption omitted] 

• •••••• 

April 16, 1943. 


Order to Show Cause 
It appearing to the Commission that: 

(a) On April 16, 1943, the Commission adopted 
Opinion No. 90, together with an “Order Making Effec¬ 
tive Reductions in Rates” in the following proceedings: 
Louisiana Public Service Commission, Complainant, 
v. United Gas Pipe Line Company, Defendant, Docket 
No. G-133; In the Matter of United Gas Pipe Line 
Company, Docket No. G-148; City of Jackson, Missis¬ 
sippi, Complainant, v. United Gas Pipe Line Company, 
Defendant, Docket No. G-157; and In the Matter of 
United Gas Pipe Line Company, Docket No. G-193; 

(b) In the order making such reductions effective, 
provision is made, among other things, for an annual 
reduction in the amount of $422,626.00 in the rates at 
which natural gas is sold by United Gas Pipe Line Com¬ 
pany in the Monroe Fields in Louisiana to Mississippi 
River Fuel Corporation; such reduction to be in accord¬ 
ance with an agreement entered into by United Gas 
Pipe Line Company and Mississippi River Fuel Cor¬ 
poration on March 29, 1943; 

(c) The agreement referred to in paragraph (b) 
hereof has been designated in the files of the Commis¬ 
sion as Supplement No. 10 to Rate Schedules FPC Nos. 
9,10,11, and under the terms of the Commission’s order 
of April 16, 1943, is permitted to be made effective as 
of April 1, 1943; 

(d) Mississippi River Fuel Corporation is engaged 
in the business of purchasing natural gas in the natural 


gas fields located within the State of Louisiana, trans¬ 
porting the natural gas so purchased into the States, 
[fol.2939] of Arkansas, Missouri, and Illinois, and 
there selling a portion of such natural gas for resale 
for ultimate public consumption for domestic, Com¬ 
mercial, industrial, or other use; 

(e) The Mississippi River Fuel Corporation, hereto¬ 
fore, has been determined to be a natural-gas company 
within the meaning of the Natural Gas Act, In the Mat¬ 
ter of Mississippi River Fuel Corporation, Opinion No. 
46 (Docket No. G-150), 36 P. U. R. (N. S.), 8 (19{t0); 
affirmed, Mississippi River Fuel Corporation v. Federal 
Power Commission, 121 F. (2d) 159 (C. C. A. 8th, 19^1); 

(f) The United States Circuit Court of Appeals for 

the Seventh Circuit, in its opinion dated June 30, 1942, 
in the case of Natural Gas Pipeline Company of Amer¬ 
ica and Texoma Natural Gas Company v. Federal 
Power Commission and Illinois Commerce Commission, 
stated that it is the ultimate “consumers for whose 
benefit these proceedings were instituted. The utilities 
with whom petitioners * • • contracted \lrere 

merely conduits by which natural gas transported by 
petitioners was delivered to customers by utilities,” 
and that it is “for the consumers the Federal Power 
Commission acted.” 

(g) Any reduction in rates or charges receivedj by 
Mississippi River Fuel Corporation for natural gas 
purchased from United Gas Pipe Line Company as a 
result of the reductions made effective in accordance 
with Opinion No. 90 and the Commission’s ordeif of 
April 16, 1943, should be reflected by equivalent reduc¬ 
tions in the rates and charges of Mississippi River 
Fuel Corporation for gas sold for resale for domestic, 
commercial, industrial, or other use through the filing 
of schedules to reflect such reductions; 

The Commission finds that: 

The directions as hereinafter proposed are reasonable 
and appropriate in carrying out the provisions of the 
Natural Gas Act; 
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Therefore, the Commission orders that: 

Mississippi River Fuel Corporation show cause in 
writing, under oath, on or before April 30, 1943, why it 
should not file with this Commission new schedules of 
rates and charges for gas sold for resale for domestic, 
commercial, industrial, or other use, in which shall be 
reflected reductions, on an annual basis, equivalent to 
the reduction of $422,626.00 in rates and charges re¬ 
ceived by it for natural gas purchased from United Gas 
Pipe Line Company as a result of the reductions made 
effective in accordance with Opinion No. 90 and the 
Commission’s order of April 16, 1943. 

By the Commission. 

J. H. Gutride, 

Acting Secretary. 


[2942] [Caption omitted] 

Order to Show Cause 

April 27, 1943. 


It appearing to the Commission that: 

(a) On April 27, 1943, the Commission adopted 
opinion No. 91, together with an “Order Reducing 
Rates” in the following proceedings: In the Matter of 
Interstate Natural Gas Company, Inc., Docket No. 
G-149; and Louisiana Public Service Commission v. In¬ 
terstate Natural Gas Company, Inc., Docket No. G-132; 

(b) In paragraph (7) of the said Order Reducing 
Rates it is stated: 

“Interstate, as an established course of business, 
is engaged in the transportation, sale and delivery 
of natural gas purchased, produced and gathered 
in Monroe Field, Louisiana, to Mississippi River 
Fuel Corporation * * # at a point near Perry- 
villein the State of Louisiana, * # 
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And in said Order Reducing Rates in paragraph (8) it 
is further stated: 

11 The natural gas purchased, produced, gathered 
and transported, that is sold and delivered to 
Mississippi River Fuel Corporation * • j * is 

sold and delivered by Interstate • # • pursuant 
to the terms of a contract which provides that the 
gas so sold is received by the purchaser and trans¬ 
ported by it out of the State of Louisiana f!or the 
purpose of resale in states other than Loijisiana 
for ultimate public consumption for domestic, com¬ 
mercial, industrial and other uses”; 

I 

[2942-1] (c) By the terms of the Order Reducing 

Rates entered on April 27, 1943, Interstate is required 
to decrease its rates and charges for the transporta¬ 
tion and sale of natural gas subject to the Coinmis¬ 
sion’s jurisdiction “to reflect a reduction in rates 
which, applied to the 1941 volume of sales, will ajnount 
to not less than $1,100,345 annually”; 

(d) In Opinion No. 91, the excess of revenues to 
Interstate over cost of service as applied to sa|les of 
gas to Mississippi River Fuel Corporation is shdwn to 
be $301,329; 

i 

(e) Mississippi River Fuel Corporation, heretofore, 

has been determined to be a natural-gas conjipany 
within the meaning of the Natural Gas Act, I\n the 
Matter of Mississippi River Fuel Corporation, ppin- 
ion No. 46 (Docket No. G-150), 36 P. U. R. (N. S.) 8 
(1940); affirmed, Mississippi River Fuel Corporation 
v. Federal Power Comynission , 121 F. (2d) 159 (1C. C. 
A. 8th, 1941); j 

(f) The United States Circuit Court of Appeals for 
the Seventh Circuit, in its opinion dated June 30, 1942, 
in the case of Natural Gas Pipeline Company of Amer¬ 
ica and Texoma Natural Gas Company v. Federal 
Power Comynission and Illinois Coynmerce Commission, 
stated that it is the ultimate “consumers for wdiose 
benefit these proceedings were instituted. The utilities 
with whom petitioners * * • contracted were mprely 
conduits by which natural gas transported by peti¬ 
tioners was delivered to customers by utilities,”; and 
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that it is “for the consumers the Federal Power Com¬ 
mission acted”; 

(g) Any reduction in rates or charges received by 
Mississippi River Fuel Corporation for natural gas 
purchased from Interstate Natural Gas Company, Inc., 
as a result of the reductions made effective in accord¬ 
ance with Opinion No. 91 and the Commission’s order 
of April 27, 1943, should be reflected by equivalent re¬ 
ductions in the rates and charges of Mississippi River 
Fuel Corporation for gas sold for resale for domestic, 
commercial, industrial, or other use through the filing 
of schedules to reflect such reductions. 


The Commission finds that: 

The directions as hereinafter proposed are reasonable 
and appropriate in carrying out the provisions of the 
Natural Gas Act; 


Therefore, the Commission orders that: 

Mississippi River Fuel Corporation show cause in writ¬ 
ing, under oath, on or before June 1,1943, why it should 
not file with this Commission new schedules of rates 
and charges for gas sold for resale for domestic, com¬ 
mercial, industrial, or other use, in which shall be re- 
[2943] fleeted reductions, on an annual basis, equiv¬ 
alent to the reduction in rates and charges received 
by it for natural gas purchased from Interstate Nat¬ 
ural Gas Company, Inc., as a result of the reductions 
made effective in accordance with Opinion No. 91 and 
the Commission’s order of April 27, 1943. 


By the Commission. 


Leon M. Fuquay, 

Secretary. 


• •••••• 


[2944] [Caption omitted] 

Answer of Respondent Mississippi River Fuel Corporation 
to Order to Show Cause Entered April 16, 1943 

Mississippi River Fuel Corporation, herein referred to as 
“Respondent”, for its answer to the Order to Show Cause 
entered by the Federal Power Commission, herein referred 
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to as the “Commission”, in this Docket No. G-462 on iipril 
16,1943, states : 

1) Respondent has received from United Gas Pipe Line 
Company a communication dated March 29, 1943, which 
is the agreement referred to in paragraph (c) of the Order 
to Show Cause as Supplement No. 10 to Rate Schedules 
F. P. C. Nos. 9, 10 and 11, in which Respondent is notified 
that effective April 1, 1943 the price which United Gas 
Pipe Line Company will charge Respondent for natural 
gas delivered to Respondent will be 5.750 per M. c. f., wjtiich 
notification presumably is made pursuant to the provisions 
of the Order of the Commission entered on April 16, |943 
in accordance with the Commission’s Opinion No. 90 and 
entered in the proceedings referred to in paragraph (a) 
of the Order to Show Cause. The amount of said reduction 
[2945] on the basis of the volumes of gas purchased by Re¬ 
spondent from United Gas Pipe Line Company during the 
year 1942 would amount to the sum of $422,626., but Re¬ 
spondent does not know what the amount of such reduction 
in price will be for the year 1943 until the volumes pur¬ 
chased during the year 1943 are known. 

2) Respondent admits the statements contained in para¬ 
graphs (d), (e) and (f) of said Order to Show Cause, and 
further says that under date of April 6,1943 the Commission 
entered an Order Instituting an Investigation in this shme 
Docket No. G-462 by which, upon its own motion, the dom- 
mission instituted a general investigation 

“To determine with respect to Mississippi River 
Fuel Corporation whether, in connection with any 
transportation or sale of natural gas subject to the 
jurisdiction of the Commission any rates, charges, or 
classifications demanded, observed, charged or collected, 
or any rules, regulations, practices or contracts affect¬ 
ing such rates, charges, or classifications are unjust, un¬ 
reasonable, unduly discriminatory or preferential.” 

I 

In this general investigation the justness and reason¬ 
ableness of the prices charged by Respondent to its Cus¬ 
tomers for natural gas sold for resale will be ascertained 
and fixed, and the cost of natural gas purchased by Respond¬ 
ent from United Gas Pipe Line Company will be considered 
by the Commission in such investigation. Whether or not 
the reduction in the price of gas paid by Respondent to 
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United Gas Pipe Line Company should be reflected by any 
reduction in the prices charged by Respondent for gas sold 
for resale will be determined in that investigation. 

3) The quantity of gas sold by Respondent to its cus¬ 
tomers for resale is approximately 20% of the total natural 
gas sold by Respondent, the remaining 80% being sold to 
[2946] industrial customers for consumption. Therefore, the 
determination of what, if any, reduction is possible in the 
prices charged by Respondent for natural gas sold for 
resale can only be made after an investigation and alloca¬ 
tion of Respondent’s cost of all of its sales of gas. 

Respondent says that the total reduction which it will 
receive in the cost of gas purchased from United Gas Pipe 
Line Company is not properly allocable in its entirety to 
the gas sold by Respondent for resale. Respondent is 
making a study to ascertain what, if any, reduction can be 
made to its customers in the price charged for gas sold for 
resale, and will advise the Commission the results thereof. 
Until such study is completed, Respondent should not be 
required to file any reduced rates or charges. 

4) Respondent says that there was enacted by the 77th 

Congress an Act cited as the “Emergency Price Control 
Act of 1942” and that the same became a law January 30, 
1942, known as Public Law 421—Chapter 26—77th Congress, 
Second Session and appears in United States Code Anno¬ 
tated, Title 50, Section 901 to Section 946, inclusive. Said 
Act is stated to terminate on June 30, 1944, but during the 
continuance thereof the Office of Price Administration 
created thereby is given full and complete authority over 
maximum prices of commodities and services. In section 
302 of said Emergency Price Control Act (U. S. C. A. 50, 
Section 942c) it is provided “that nothing in this Act shall 
be construed to authorize the regulation of * * * (2) 

rates charged by any common carrier or other public 
utility * # Respondent says that it is not a public 

utility, and that the Natural Gas Act does not define a 
natural gas company as a public utility, but provides that 
[2947] the regulation of the prices charged by natural gas 
companies is necessary in the public interest and that the 
business of selling natural gas for ultimate distribution 
to the public is affected with a public interest. 

Acting pursuant to the authority conferred by said Act, 
the Office of Price Administration has fixed maximum prices 
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for natural gas in Price Schedule No. 88, being referred to 
as Part 1340—Fuel—Section 1340.159, Appendix A, para¬ 
graph (d), in which the maximum price for natural gas, 
known as “dry gas”, is fixed at such price that could be 
charged under the terms of a contract in effect Ma^ 1, 
1942. (Federal Register, December 30, 1942 Volume} 7, 
Number 254, page 11069.) Respondent says that the 
prices which it now is charging its customers for gas sjold 
for resale is in no instance higher than that in effect if or 
each such customer on May 1, 1942 and in some instances 
is less than the price in effect on that date. Respondent 
says that under the regulations established by the Office 
of Price Administration, Respondent has the right to change 
the prices now in effect, providing that said Emergency 
Price Control Act is applicable to the sales of gas by Re¬ 
spondent, during the period of the effectiveness thereof 
which now is provided to extend to June 30, 1944. 

Wherefore, having fully answered the Order to SlJow 
Cause entered by the Commission on April 16, 1943, Re¬ 
spondent prays that said Order be revoked and all proceed¬ 
ings thereunder be terminated. 

Respectfully submitted, 

| 

Mississippi River Fuel Corporation^, 
By William A. Dougherty, 

Attorney. 

[2948] State of New York, 

County of New York, ss: 

William A. Dougherty, being first duly sworn, says tiiat 
he is attorney for Mississippi River Fuel Corporation} a 
corporation, the Respondent herein; that he is authorised 
on the part of said Respondent to verify and file this Answer 
with the Federal Power Commission; that he has examined 
all of the statements contained in said Answer and that the 
same are true and correct to the best of his knowledge, 
information and belief. 

William A. Dougherty} 

I 

Subscribed and Sworn to before me, a Notary Public |in 
and for the State and County above named, this 7th d^y 
of May, 1943. 

A. W. Newman, 

Notary Public. 

• •••••• 
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[2950] [Stamp:] Federal Power Commission. Received 
May 27,1943. 

[Stamp:] Acknowledged, Secretary, May 27, 1943. 

UNITED STATES OF AMERICA, FEDERAL 
POWER COMMISSION 

Docket No. G-462 

In the Matter of Mississippi River Fuel Corporation, 
Hope Producing Company, Southern Carbon Company, 
United Carbon Company. 

Answer of Respondent Mississippi River Fuel Corporation 
to Order to Show Cause Entered April 27, 1943 

William A. Dougherty, 

Rm. 2825—30 Rockefeller Plaza, 

New York, New York, 

Attorney for Respondent. 

Dated May 26, 1943. 

[2951] [Caption omitted] 

Answer of Respondent Mississippi River Fuel Corporation 
to Order to Show Cause Entered April 27, 1943 

Mississippi River Fuel Corporation, herein referred to as 
“Respondent,’’ for its answer to the Order to Show Cause 
entered by the Federal Power Commission, herein referred 
to as the “Commission”, in this Docket No. G-462 on April 
27, 1943, states: 

1) Respondent admits the statements contained in para¬ 
graphs (a), (b), (c), (d), (e), and (f) in the Order to Show 
Cause entered herein. 

Respondent says that it is advised that Interstate Natural 
Gas Company, Incorporated, herein referred to as “Inter¬ 
state”, has filed an application for rehearing to the Order 
of the Commission entered in Dockets Nos. G-149 and G-132, 
and it is further advised that Interstate proposes to file 
within the appropriate United States Court of Appeals a 
petition to review the Order of the Commission reducing 
the rates and charges made by Interstate. Accordingly, 
whether or not Respondent will receive any reduction in the 
[2952] prices which it pays for natural gas purchased 
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from Interstate will depend upon the outcome of said <jourt 
review. Consequently Respondent is unable to know what 
reduction, if any, it will receive from Interstate during the 
year 1943, and until that is determined will be unable to 
make any reduction in the rates which this Respondent 
charges its customers. I 

2) Respondent says that under date of April 6, 1943 the 
Commission entered an Order instituting an investigation 
in this Docket No. G-462 by which, upon its own motion^ the 
Commission instituted a general investigation 

“To determine with respect to Mississippi I^iver 
Fuel Corporation whether, in connection with any 
transportation or sale of natural gas subject to the 
jurisdiction of the Commission any rates, charge^, or 
classifications demanded, observed, charged or collected, 
or any rules, regulations, practices or contracts affect¬ 
ing such rates, charges, or classifications are unjust, 
unreasonable, unduly discriminatory or preferential.” 

In this general investigation the justness and reasonable¬ 
ness of the prices charged by Respondent to its customers 
for natural gas sold for resale will be ascertained and fi^ed, 
and the cost of natural gas purchased by Respondent from 
Interstate will be considered by the Commission in such 
investigation. In the event that there is a reduction in the 
price of gas paid by Respondent to Interstate, then tljere 
will be determined in said general investigation what^ if 
any, reduction in the prices charged by Respondent for 
gas sold for resale will be made. 

[2953] 3) The quantity of gas sold by Respondent to its 

customers for resale is approximately 20% of the t<kal 
natural gas sold by Respondent, the remaining 80% being 
sold to industrial customers for consumption. Therefore, 
the determination of what, if any, reduction is possibly in 
the prices charged by Respondent for natural gas sold for 
resale can only be made after an investigation and allocation 
of Respondent’s cost of all of its sales of gas. 

Respondent says that if it receives any reduction in fhe 
cost of gas purchased from Interstate, the total reduction 
will not properly be allocable in its entirety to the gas sold 
by Respondent for resale. Respondent is making a stqdy 
to ascertain what, if any, reduction can be made to its 
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customers in the price charged for gas sold for resale and 
will advise the Commission the results thereof. Until such 
study is completed, Respondent should not be required to 
file any reduced rates or charges. 

4) Respondent says that there was enacted by the 77th 
Congress an Act cited as the “Emergency Price Control 
Act of 1942” and that the same became a law January 
30, 1942, known as Public Law 421—Chapter 26—77th Con¬ 
gress, Second Session, and appears in United States Code 
Annotated, Title 50, Section 901 to Section 946, inclusive. 
Said Act is stated to terminate on June 30,1944, but during 
the continuance thereof the Office of Price Administration 
created thereby is given full and complete authority over 
maximum prices of commodities and services. In Section 
302 of said Emergency Price Control Act (U. S. C. A. 50, 
Section 942c) it is provided “that nothing in this Act shall 
be construed to authorize the regulation of * * * (2) 

[2954] rates charged by any common carrier or other public 
utility # # Respondent says that it is not a public 

utility, and that the Natural Gas Act does not define a 
natural gas company as a public utility, but provides that 
the regulation of the prices charged by natural gas com¬ 
panies" is necessary in the public interest and that the busi¬ 
ness of selling natural gas for ultimate distribution to the 
public is affected with a public interest. 

Acting pursuant to the authority conferred by said Act, 
the Office of Price Administration has fixed maximum prices 
for natural gas in Price Schedule No. 88, being referred 
to as Part 1340—Fuel—Section 1340.159, Appendix A, para¬ 
graph (d), in which the maximum price for natural gas, 
known as “dry gas”, is fixed at such price that could be 
charged under the terms of a contract in effect May 1,1942. 
(Federal Register, December 30, 1942, Volume 7, Number 
254, page 11069.) Respondent says that the prices which 
it now is charging its customers for gas sold for resale is 
in no instance higher than that in effect for each such 
customer on May 1,1942 and in some instances is less than 
the price in effect on that date. Respondent says that under 
the regulations established by the Office of Price Adminis¬ 
tration, Respondent has the right to charge the prices now 
in effect, providing that said Emergency Price Control Act 
is applicable to the sales of gas by Respondent, during the 
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period of the effectiveness thereof which now is provided 
to extend to June 30,1944. 

[2955] Wherefore, having fully answered the Order to 
Show Cause entered by the Commission on April 27, 1943, 
Respondent prays that said Order be revoked and all pro¬ 
ceedings thereunder be terminated. 

Respectfully submitted, 

Mississippi River Fuel Corporation, 
By F. H. Leech, Jr., 

President . 

William A. Dougherty, 

30 Rockefeller Plaza, 

New York, New York, 

Attorney for Respondent. 

' j 

[2956] State of New York, 

County of New York, ss: 

F. H. Lerch, Jr., being first duly sworn, deposes and skys: 
That he is President of Mississippi River Fuel Corporation, 
the Respondent in the above Answer; that he has read the 
above and foregoing Answer and that the contents thejrein 
are true as he verily believes. 

F. H. Lerch, Jr. 

I 

Subscribed and Sworn to before me, a Notary Public in 
and for the State and County above named, this 26th da^- of 
May, 1943. 

A. W. Newman, 

Notary Publi^. 


2—9181 
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[2967] UNITED STATES OF AMERICA, FEDERAL 

POWER COMMISSION 

Commissioners: Leland Olds, Chairman; Claude L. 
Draper, Basil Manly, John W. Scott and Nelson Lee Smith. 

May 23, 1944. 

Docket No. G-462 

In the Matter of Mississippi River Fuel Corporation, Hope 
Producing Company, Southern Carbon Company, United 
Carbon Company, La Del Oil Properties, Inc., The 
Amalgamated Company, Inc., The Peerless Carbon 
Black Company 

Order Fixing Date of Hearing 

It appearing to the Commission that: 

(a) By orders of the Commission entered April 6 1 and 
July 27, 1943, 2 an investigation was instituted for the pur¬ 
pose of enabling the Commission: 

(1) To determine with respect to Mississippi River 
Fuel Corporation whether, in connection with any 
transportation or sale of natural gas subject to the 
jurisdiction of the Commission any rates, charges, or 
classifications demanded, observed, charged or col¬ 
lected, or any rules, regulations, practices or contracts 
affecting such rates, charges, or classifications are un¬ 
just, unreasonable, unduly discriminatory, or prefer¬ 
ential; and 

(2) To determine with respect to Hope Producing 
Company, Southern Carbon Company, United Carbon 
Company, La Del Oil Properties, Inc., The Amalga- 


1 The Commission’s order of April 6, 1943, named as Re¬ 
spondents Mississippi River Fuel Corporation, Hope Pro¬ 
ducing Company, Southern Carbon Company and United 
Carbon Company. 

2 The investigation instituted by the Commission’s order 
of April 6, 1943, was enlarged by order of July 27, 1943, to 
include an investigation of La Del Oil Properties, Inc., The 
Amalgamated Company, Inc., and The Peerless Carbon 
Black Company. 






19 


[2968] mated Company, Inc., and The Peerless Car¬ 
bon Black Company (i) whether they are natjural- 
gas companies within the meaning of the Natural Gas 
Act, and (ii) whether in connection with any transpor¬ 
tation or sale of natural gas subject to the jurisdiction 
of the Commission, any rates, charges, or classifications 
demanded, observed, charged or collected, or any ijules, 
regulations, practices or contracts affecting such r^tes, 
charges, or classifications are unjust, unreasonable, 
unduly discriminatory, or preferential. 


(b) The said orders of April 6 and July 27, 1943, pro¬ 
vided, further, that if the Commission, after hearing has 
been had, shall find that any of Respondents’ rates, changes, 
classifications, rules, regulations, practices, or contracts 


subject to the jurisdiction of the Commission are unjust, 
unreasonable, unduly discriminatory or preferential, the 
Commission will determine and fix by order or orders the 
just and reasonable rates, charges, classifications, rules, 
regulations, practices or contracts to be thereafter observed 
and in force. 


(c) The investigation conducted by the Commission’s 
staff pursuant to the aforementioned orders with respect 
to the matters set forth in paragraphs (a)(1) and (b) 
hereof, insofar as such matters relate to Mississippi I^iver 
Fuel Corporation, has now been substantially completed 
and discloses conditions, facts and circumstances which 
warrant a public hearing with respect to such matters. 

| 

The Commission orders that: 

(A) A public hearing be held commencing on Jund 21, 
1944, at 10:00 a. m., in Room 516, U. S. Customhouse Build¬ 
ing, St. Louis, Missouri, with respect to the matters set 
forth in paragraphs (a)(1) and (b) hereof insofar as such 
matters relate to Mississippi River Fuel Corporation.j 

(B) This order is without prejudice to the investigation 
instituted by the Commission’s orders of April 6 and tfuly 
27,1943, with respect to the matters set forth in paragraphs 
(a)(2) and (b) hereof insofar as such matters relate to Htope 
Producing Company, Southern Carbon Company, United 
Carbon Company, La Del Oil Properties, Inc., The Amal¬ 
gamated Company, Inc. and The Peerless Carbon Black 
Company. 
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(C) Interested State commissions may participate in the 
hearing as provided in Section 67.4 of the Provisional Rules 
of Practice and Regulations under the Natural Gas Act. 


By the Commission. 


Leon M. Fuquay, 

Secretary. 


[2977] UNITED STATES OF AMERICA, FEDERAL 

POWER COMMISSION 

Opinion No. 126 

Docket No. G-462 

In the Matter of Mississippi River Fuel Corporation, Hope 
Producing Company, Southern Carbon Company, United 
Carbon Company, La Del Oil Properties, Inc., The Amal¬ 
gamated Company, Znc., and The Peerless Carbon Black 
Company 

Appearances 

For Mississippi River Fuel Corporation: William A. 
Dougherty, Esq., James L. White, Esq. 

For The Laclede Gas Light Company: Robert W. Otto, 
Esq., Walter E. Sloat, Esq. 

For The St. Louis County Gas Company: John A. Wood- 
bridge, Esq., Francis H. Quigley, Esq. 

For The City of St. Louis: Joseph F. Holland, Esq., For¬ 
rest G. Ferris, Jr., Esq., George L. Stemmier, Esq. 

For Missouri Public Service Commission: Hon. Albert 
Miller, Chairman; John P. Randolph, Esq. 

For the Federal Power Commission: Harry S. Littman, 
Esq., Robert L. Russell, Esq. 

[2978] Opinion 

By the Commission : 

In 1943, the Coihmission entered orders under the Natural 
Gas Act instituting an investigation of the reasonableness 
of all the rates subject to the Commission’s jurisdiction, 
which were charged by Mississippi River Fuel Corporation 
and the other Respondents. The Commission’s order set- 
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ting this matter for hearing confined it to the rates of Mis¬ 
sissippi River Fuel Corporation without prejudice to I the 
investigation of the other Respondents’ rates. 1 

By Commission order, The Laclede Gas Light Compjany 
and The St. Louis County Gas Company, both being Cus¬ 
tomer companies, and The City of St. Louis were permitted 
to intervene in this proceeding. 

[2979] Hearings were held pursuant to order, and due 
notice was given to all interested persons. The hearings 
were held in June and August of 1944, and consumed four¬ 
teen days. The record consists of a transcript of proceed¬ 
ings covering two thousand pages and sixty-four exhibits. 
Briefs were filed and oral argument on the issues involjved 
was heard by the Commission sitting en banc on June 6, 
1945. 

Jurisdiction 

Mississippi River Fuel Corporation owns no production 
property, but purchases all of its natural gas in northern 
Louisiana and transports this gas through its main pipe jine 
which extends northward about 500 miles through Arkansas 
and Missouri into Illinois. The principal market for this 
gas is St. Louis, but Mississippi sells natural gas to seven 
companies for resale for ultimate public consumption !for 

1 Concurrently w r ith the Commission’s order of April! 16, 
1943, making effective a $422,626 annual reduction in jthe 
interstate wholesale rate charged Mississippi River Fjuel 
Corporation by United Gas Pipe Line Company, an order 
was issued to Mississippi to show cause why it should fiot 
file new rates for gas sold for resale reflecting an equivalent 
reduction. The cost of gas purchased by Mississippi jias 
decreased by that amount. Louisiana Public Service Com¬ 
mission v. United Gas Pipe Line Company, 3 F. P. C. 402. 

After the Commission ordered Interstate Natural Gas 
Company (3 F. P. C. 416) to reduce its rate for gas sold to 
Mississippi River Fuel Corporation by $301,329, annually, 
an order was issued to Mississippi on April 27,1943 to show 
cause why it should not file new rates for gas sold for resale, 
which would reflect an equivalent reduction. Interstate 
Natural Gas Company appealed the rate reduction order 
and the lower rate has been stayed pending the appeal. 

Mississippi declined to reduce its rates pending the Com¬ 
mission ’s investigation of all its interstate wholesale raljes. 
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domestic, commercial, industrial and other uses in Ar¬ 
kansas, Missouri and Illinois. Such interstate transporta¬ 
tion and interstate wholesale sales are subject to the juris¬ 
diction of this Commission. In a former proceeding, Mis¬ 
sissippi was determined to be a natural-gas company within 
the meaning of the Natural Gas Act, and that Commission 
finding was affirmed by the United States Circuit Court of 
Appeals in Mississippi River Fuel Corp. v. Federal Power 
Commission , 121 F. (2d) 159 (C. C. A. 8th, 1941). Also, the 
Company operates under a “grandfather” certificate of 
public convenience and necessity issued on March 1, 1944 
by this Commission (F. P. C. Docket No. G-291). 

[2980] Corporate and Financial History 

Mississippi River Fuel Corporation was organized in 
1928 by several companies, which controlled gas acreage in 
the Monroe and Richland Fields in Louisiana for the pur¬ 
pose of providing a market in St. Louis for that available 
natural gas. In the early days the gas was chiefly sold by 
Mississippi for industrial purposes, but distribution com¬ 
pany customers were subsequently acquired. In 1943, gas 
sales to direct industrial customers totalled more than 
29,000,000 Mcf, while sales to other utilities for resale ex¬ 
ceeded 13,600,000 Mcf. 

After 1935, Mississippi had outstanding $6,552,200 in 
common stock and built up a substantial surplus. It has no 
bonds, but the other half of its capital is in 2*4% notes held 
by banks. This is a conservatively capitalized natural gas 
pipeline company. The capital stock of Mississippi is 
owned, except for a relatively few shares, by Standard Oil 
Company (New Jersey), United Gas Corporation, United 
Carbon Company and Columbian Carbon Company. It has 
been controlled and managed since its inception by its 
original incorporators, or their successors in interest, which 
also have supplied directly or through affiliates all of the 
Company’s gas requirements. 

After the early development period when the capacity of 
the pipeline greatly exceeded the volume of gas sold, Mis¬ 
sissippi has enjoyed exceptionally high earnings, and has 
maintained the payment of large dividends to the stock¬ 
holders. 
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[2981] Rate Base 

It has been the general practice of this Commission to 
determine the rate base by ascertaining the net investment 
in the gas plant used and useful in rendering service, and 
adding a reasonable allowance for working capital. Net in¬ 
vestment consists of actual legitimate cost of gas plant less 
accrued depreciation. Rates fixed upon such a basis Vere 
upheld by the United States Supreme Court in Federal 
Power Commission v. Hope Natural Gas Company , 320 ^J. S. 
591. 


Actual Legitimate Cost of Plant 

l 

The actual legitimate cost of Mississippi’s gas plaint is 
not in dispute. We find that on December 31,1943, this cost 
of plant used and imminently useful in serving the cus¬ 
tomers was $23,246,126. 

Depreciation 

This case is free of the usual controversy over accrued and 
annual depreciation. Counsel for the Company and the 
Commission entered into a stipulation, which we approve} for 
this proceeding only, that a rate of 3 1 / 4% per annum (sub¬ 
stantially reflects the average service life of Mississippi’s 
depreciable gas plant as measured by the natural gad re¬ 
serves of the fields which supply it; that the company’s 
depreciation reserves per books on December 31, 1943, ]sub- 
[2982] stantially reflect reserves accumulated at suCh a 
rate of depreciation on a straight-line basis; and that the 
rate of 3M>% may be used on a straight-line basis for cjom- 
puting both the annual and accrued depreciation. 

The same factors that cause annual depreciation causej the 
existing depreciation which has accrued and should be de¬ 
ducted from the property investment in fixing the rate b^ise. 
Computed in accordance with the stipulation we find that 


$9,812,661 (which may be compared with Mississippi’s 
book reserve of $9,995,912 of the same date) represents! the 
accrued depreciation on December 31, 1943. This is the 
best measure of accrued depreciation since it represents 
the part of the investment which relates to past operations, 
that is, investment which has been consumed in service. 
Investment in property of a natural gas company is Con¬ 
sumed due to such forces as exhaustion of the natural gas 
supply, wear, inadequacy and obsolescence. 


I 
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Working Capital 

There is no substantial controversy about the Staff's 
estimate of materials and supplies, and we find that $260,562 
is a reasonable amount for these items. 

A dispute over the cash working capital requirements 
developed between the Company witnesses and the Staff. An 
[2983] analysis of the evidence leads us to the con¬ 
clusion that the Staff’s recommended allowance of $165,344 
is ample. We note that the Company receives payment for 
the gas it sells before it is required to pay the producers, 
so no cash working capital is needed for that purpose. 
The cost of fuel oil purchased is likewise paid after Mis¬ 
sissippi receives the money from the particular customer 
for which the oil was purchased. The same is true with 
respect to taxes. Actually the tax accruals are a source of 
working capital which provide a large margin over the 
amount of cash working capital requirements allowed in 
the rate base here. The requirement for cash working capi¬ 
tal, computed on the basis of a period of 45 days’ lag be¬ 
tween the actual receipt of revenues and the payment of 
related expenses is liberal. This determination recognizes 
the fact that there are two classes of expenses, one requiring 
no cash working capital because they are payable after the 
receipt of related revenues, and the other requiring cash 
payments before the receipt of related revenues. 

The Company contended for $200,000 as an amount to 
cover emergency breaks and flood damage to the pipeline. 
An inclusion of that amount in working capital would be 
improper. A part of the cost of replacing past line breaks 
or flood damage, representing repairs, is contained in the 
expenses upon which the allowance for working capital is 
based. The other part of the cost of past line breaks, repre¬ 
senting improvements, w T hich was capitalized is included 
in the rate base. The materials kept on hand for such pur- 
[2984] poses are included in the materials and supplies 
allowance for working capital. It would be duplication to 
include the cost of line breaks once in the allowed operating 
expenses and rate base, and again as a separate additional 
item. 

We find that the figure of $430,000 for materials and sup¬ 
plies and cash working capital is the proper allowance in 
this case. 







The resulting rate base as of December 31, 1943 is sum¬ 
marized as follows, and we adopt it as reasonable: 


Actual Legitimate Cost of Gas Plant.$23,246,126 

Deduct: 

Accrued Depreciation. 9,812,661 

Contributions in aid of Construction 2 ... 150,8jl6 

Net Investment . 13,282,6^9 

Add: 

Working Capital. 430,0t)0 

Rate Base.$13,712,619 3 


2 This amount represents contributions in aid of construc¬ 
tion, and does not represent any part of Mississippi’s in¬ 
vestment in gas plant, so it must be excluded from the ijate 
base. 

3 Mississippi contends that the rate base should be the 
average of the amounts at the beginning and the end of the 
year instead of the year-end figure. The adopted rate b^ise, 
however, is favorable to the Company because it is greater 
than the claimed 1944 rate base of $13,488,419. Also, the 
annual depreciation allowance of $803,200 more than offsets 
the proposed plant additions, so that net investment will 
likely decrease each vear. 

[2985] Operating Revenues and Expenses 

For rate-fixing purposes the Commission has given con¬ 
sideration to the actual operating revenues and expenses 
of the Company for the years 1930-43 and the first four 
months of 1944. After a thorough study it is concluded 
that the 1943 experience of the Company, as disclosed by the 
record, is the most reliable guide. 
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Operating Revenues 

The volume of gas sold and the revenues received by 
Mississippi in 1943 are found to have been as follows: 


1943 


Unregulated Sales: 

Finn Industrial. 

Interruptible Industrial.... 

Mcf 4 

. 17,778,503 
. 11,561,470 

Mcf 

Ratio % 

41.3 

26.9 

Revenues 

$3,920,227 

1,824,991 

Average 
Price 
per Mcf 

22.05* 

15.79 

Total Unregulated Sales.. 

. 29,339,973 

68.2 

5,745,218 

19.58 

Regulated Sales: 

Utilities. 

. 13,695,401 

31.8 

3,497,918 

25.54 

Total Sales 5 . 

. 43,035,374 

100.0 

$9,243,136 

21.48* 


4 All quantities of gas stated in this opinion arc on a uniform pressure base of 
14.9 pounds per square inch. 

& Sales to Crossett Lumber Company are excluded. Gas is sold to this company 
at 6* per Mcf after being purchased by Mississippi for 4*; the difference, in effect, 
is a transportation charge which we find is the cost of that service. 

In 1942 the comparable total volume of gas sales was 
41,985,048 Mcf, and the gas sales revenues were $8,745,729. 
[2986] In 1941 the total gas sales were 40,485,134 Mcf, and 
the related revenues were $8,099,037. There has been a 
steady increase in Mississippi’s volume of sales in recent 
years, especially to utilities for resale. 

Operating Expenses 

The Commission has considered the Company’s operating 
expenses as recorded on its books, as claimed for rate- 
case purposes, and as recommended by the Staff. For 1943 
the operating expenses in dispute, exclusive of income taxes, 
total only $127,470 and we shall discuss the disputed 
amounts. 

The Company contends that the 1943 operating expenses, 
per books, do not fully reflect certain increases in labor 
costs which it experienced in 1944. It computed an amount 
of $96,441 and claimed this reflected an increase in the pay 
of regular employees caused by changing the work week 
from 40 to 48 hours, and an increase in the daily pay rate of 
certain casual employees. The Company admittedly used 
a short-cut method for this computation which proved to be 
erroneous. The 1943 payrolls, included in our test year 
operating expenses, reflect the change made May 1, 1943 to 
the 48-hour week as a temporary emergency measure. A 
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time-and-one-half rate was paid for the overtime of 8 
hours per week for a period of eight months in 1943. 
Mississippi states that 1943 operating costs should be ad¬ 
justed to reflect a full year at overtime rates. The evidence 
shows that such an adjustment, plus the increases in casual 
[2987] labor costs in 1944, would amount to only $12,900. 
It would be improper to add this 1944 increase to the test 
year operating expenses, because revenues during the flrst 
four months of 1944 increased $73,000 which more than 
offsets the $12,000. Also contained in the 1943 operating 
expenses allowed in this case is the $65,000 labor cost for 
41 Special Guards employed for plant protection during {;he 
War. The Company payroll will decrease by that amount 
due to the termination of the War. We conclude, therefore, 
that by including in our test year operating expenses ^he 
temporary overtime paid for eight months in 1943, and ^he 
cost of Special Guards for plant protection in 1943, ample 
allowance has been made for the wage increases anticipated 
by Respondent in its presentation. 

In 1939 the Company entered into a retirement annuity 
agreement with an insurance company for the benefit of 
its employees. This agreement covered both past and cur¬ 
rent service premiums. Deductions arc made from Em¬ 
ployees’ salaries and like amounts added by the Company 
to pay current service premiums. We will allow these cur¬ 
rent sums paid by the Company as part of operating Ex¬ 
penses. Another type of premium relates to past sendee 
rendered prior to 1940 and the Company agreed to pur¬ 
chase the entire past service annuity at its own expense. 
The net cost to the Company was claimed to be $239,^05 
and was paid during 1940-1943, inclusive through charges 
to operating expenses. For the purpose of this case, {he 
Company seeks to restate and then reamortize these Ex¬ 
penses again over a ten-year period. This is a non-recjir- 
ring expense. The Company has not shown sufficient justi¬ 
fication for resurrecting the past service premiums, whjch 
[2988] have been covered by revenues and eliminated frpm 
its books. 

In 1943, Mississippi made payments to its customers, 
The Laclede Gas Light Company and The St. Louis Courjty 
Gas Company of $25,679 and $892 respectively. These pay¬ 
ments represent a portion of the cost of rehabilitating 
water-gas generating equipment. Mississippi was not le¬ 
gally obligated to pay these amounts. No necessity has 
been shown for this expenditure by Mississippi since the 


28 


capacity of its pipeline exceeds the highest daily demand of 
its firm customers. Such payments are non-recurring ex¬ 
penses and cannot be properly included in future allow¬ 
able operating expenses. The Company proposes to rein¬ 
state and then amortize these amounts over a five year 
period, but that also would be duplication because they 
were recovered once through 1943 rates. 

This Commission ordered United Gas Pipe Line Company 
to reduce its rates effective April 1, 1943 for gas sold to 
Mississippi River Fuel Corporation. Louisiana Public 
Service Commission v. United Gas Pipe Line Company, 
3 F. P. C. 402. In order to determine the effect of such 
a reduction on a full year’s operation it is necessary to 
adjust the cost of gas purchased by Mississippi for the 
first three months of 1943 to reflect that reduction. This 
produces an accurate test of the cost of gas purchased from 
United. The difference between the Company’s adjust¬ 
ment for this purchased gas and the Staff’s figure is $1,733. 
We adopt the Staff’s adjustment of $105,108 made for the 
cost of gas purchased from United during the first quarter 
of 1943, because it is more accurate. 

[2989] Rate case expenses of $13,946, which were actually 
paid in 1943, will be allowed in operating expenses rather 
than a large unsupported estimate proposed by the Com¬ 
pany. Our allowance over a period of five vears will total 
$70,000. 

We have considered the Company’s proposed adjust¬ 
ment to reflect the tax saving which would result if rates 
were reduced. The Company’s witness computed the 
taxes on an overall basis in much the same manner as 
shown below. The difference in the amount of taxes com¬ 
puted below and the amount claimed by the company comes 
from the treatment of tax depreciation. For income tax 
purposes the company actually takes depreciation at a 
rate of 4% annually, but it computed the income tax claimed 
for rate case purposes as if the income tax depreciation 
rate were 3%%. If the Company actually intended to ad¬ 
just its tax depreciation rate to 3M>% and pay taxes on that 
basis, we would reflect the tax increase in our computation. 
The Company has not and does not propose to adjust its 
tax depreciation rate. It is, therefore, simply seeking to 
obtain an allowance for income taxes in excess of the re¬ 
quired amount, which claim has no merit. We find, con¬ 
trary to the Company’s claim, that the stipulation on the 



depreciation rate does not relate to depreciation for income 
tax purposes. 

Obviously the amount of Federal income tax allowance 
in this case should give effect to any rate reduction the 
Commission may order. Also the tax saving sould be 
computed on the basis of taxable net income shown in the 
[2990] 1943 return filed by the Company with the Bureau 
of Internal Revenue. Applying the 6% rate of return 
found to be fair, and which is discussed in a subsequent 
section, the Federal income tax is computed thus: 

Taxable Net Income (1943 Filed Return).. $2,815,^97 
Add: Adjustment for Cost of Gas Pur¬ 
chased from United. 105,jl08 

Non-Recurring Payments to Laclede Gas 
Light Company and St. Louis County Gas 
Company . 26,572 

Taxable Net Income, as adjusted above.... 2,947,i?7 

Revenues in Excess of 6% Return. 2,111,404 


Balance of Taxable Net Income. 835,f73 

Tax Rate (Normal Tax 24%, Surtax 16%.. 4j)% 

- 1 — 

Allowance for Federal Income Tax. 6 $334,^09 

The Test Year 

We find from the evidence that Mississippi’s operating 
experience during the year 1943, the latest full year for 
which there is complete data in the record, furnished 
[2991] the best available guide for fixing rates for ihe 
future. After reflecting the adjustments already discussed, 
the following operating expenses are found to be proper, 
before allocation, for such test year: 


0 The Company contends that taxes should not be com¬ 
puted on an overall basis and suggests what purports to 
be another method. To illustrate this proposal in its Rejj)ly 
Brief, it presented four tables. Reference to these tables 
shows that in each one the Company based its tax com¬ 
putation on an overall return at 6%, deducted interest on 
debt and computed the tax at the 40% combined norirjal 
and surtax rate. The new proposal does not result in ahy 
significant modification of our treatment of income taxes^ 
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Gas Purchased .$3,220,024 

Operation, Maintenance and General. 1,633,982 

Depreciation. 803,200 

Taxes Other than Federal Income. 317,460 

Federal Income Tax. 334,309 


Total .$6,308,975 


The evidence reveals that Mississippi’s operating rev¬ 
enues for the first four months of 1944 were greater than 
the comparable period in 1943, and that the estimate for the 
entire year 1944 shows an increase in the net operating 
revenue. The Company now contends, however, that 1943 
will not be a good test period because of the approaching 
curtailment of the use of natural gas for war production. 
It claims that the revenues will decrease more than its 
operating expenses with a resulting decrease in net earnings. 
Testimony shows that six of the utility customer com¬ 
panies of Mississippi expect to increase their requirements 
for natural gas in the future. The Laclede Gas Light Com¬ 
pany has a large industrial consumer in war production 
whose loss can be met by converting local consumers in 
St. Louis from mixed to straight natural gas. The Board 
of Public Service of St. Louis has a commitment from 
Laclede to distribute natural gas when it becomes economi¬ 
cally practicable, and that time appears imminent in our 
opinion. The Missouri Public Utility Commission stated 
that Laclede should change from mixed to natural gas 
about 1946. Sales of gas in St. Louis are far from the satura¬ 
tion point when compared with per customer sales in other 
[2992] cities, and it is common knowledge that St. Louis 
has great peacetime industries. 

Rate of Return 

Manv factors enter into the determination of what con- 
stitutes a fair rate of return in a rate case. The Supreme 
Court has stated the principal factors. It has said the 
return of a public utility should be sufficient to assure con¬ 
fidence in the financial soundness of the utility, to maintain 
its credit, to enable it to attract the capital necessary for 
the proper discharge of its public duties, and that it should 
equal the return generally being made on investments in 
other enterprises attended by corresponding risk. Blue- 
field Water Works & Improvement Compa/ny v. Public Serv- 








ice Commission, 262 U. S. 679. The Court recently observed 
that revenues should be adequate to cover operating ex¬ 
penses and the capital cost of the business, which include 
service on the debt and dividends on the Stock. Federal 
Power Commission v. Hope Natural Gas Company, j320 
U. S. 591. The Company offered no evidence on rat^ of 
return, but the Staff presented comprehensive evidence on 
the subject. The information includes investors’ appraisal 
of the natural gas industry, data on comparative risks of j en¬ 
terprises, interest rates and yields on natural gas ^nd 
electric utility securities, idle investment funds, cost! of 
money trends, recent financing, data on economic conditions 
in the general area served by this Company, indicesj on 
[2993] general economic conditions, and the financial pis- 
tory of Mississippi River Fuel Corporation. The eviddnee 
shows that the utility business has relatively greater stabil¬ 
ity compared with railroad and industrial enterprises. 
Also, the natural-gas utilities are favorably situated fifom 
a financial viewpoint. Statistics on revenues, volum^ of 
sales, and number of customers present a picture of steady 
advancement. 

The level of interest rates, in a sense, is a barometer of 
the yield and relative return required by investors on 
various types and qualities of securities. The interest rates 
on bonds of domestic corporations are low, Moody’s com¬ 
posite bond yield average having fluctuated between 3.27% 
and 3.08% recently. Yields on U. S. Treasury bonds call¬ 
able after twelve years have been about 2%. The record 
discloses that natural-gas companies have been able to float 
security issues at unusually low interest rates within recent 
years. Yields of 3% and less to the purchasers of bonds imd 
notes of natural-gas companies are not uncommon. Also, 
such utilities have been able to refund securities at com¬ 
parably low rates. It should be noted that common stocks 
of natural-gas companies are largely possessed by holding 
companies or other affiliates. In its service, its rapid growth 
and favorable future prospects the natural-gas business is 
similar to the electric industry; and current trends of i in¬ 
terest rates and yields on securities of electric and natural- 
gas utilities have been parallel. The evidence reveals ifor 
1943 that the interest on electric bonds was around j3% 
and the average annual yield on preferred stock was 4.7j)% 
and on common stock was 7.30%. 

[2994] The Companys is a seasoned well-developed en¬ 
terprise with ample past and present provisions for dejjre- 




32 


ciation and current high profits. It has established markets 
with great potential growth in the populous and industrial¬ 
ized St. Louis area, which desires to convert from mixed 
gas to the superior fuel—straight natural gas. Mississippi 
is practically risk-free and good evidence of this is the fact 
that it borrowed in 1940 and 1941, $9,500,000 from banks at 
an interest rate of 2%%. About fifty percent of its capital 
is presently in 2M>% notes and the other fifty percent is in 
$6,500,000 of common stock and $337,73S surplus. All of 
the evidence points to Mississippi’s strong position, which 
enables it to attract capital upon favorable terms when it is 
required. After considering all relevant factors, we find 
that under the circumstances presented in this proceeding 
6% is the maximum rate of return which can be called fair 
for Mississippi to earn from its regulated sales to the 
utility customers. This means that on the part of the com¬ 
mon stock and surplus deemed associated with the business 
over w T hich we have jurisdiction, the stockholders would 
realize a yield of 9.3%. However, the direct industrial 
sales are not regulated, so the stockholders will receive 
much higher compensation. 

Allocation of Cost of Service 

From the beginning, the business of the Company has 
been predominately the sale of natural gas to industries, 
but the proportion of the sales to utilities for resale has 
[2995] increased constantly to the point where revenues from 
sales to utilities for resale constituted 32% of the total in 
1943. The Company estimates that in the immediate post¬ 
war period revenues from sales to utilities will be about 35% 
of the total. Mississippi has then two classes of customers 
—utility and industrial. The rates for gas sold directly to 
industrial customers are not subject to our jurisdiction, so 
it is necessary to make an allocation of costs of service 
to segregate the regulated and unregulated business. 7 Such 
an allocation will also serve as a guide to reasonable rates 
for gas sold to the utility customers for resale. 

It is fundamental that where facilities are used jointly the 
overall costs must be determined before an allocation of 
costs can be made. The factors in the cost of service are 
largely joint costs and if each is apportioned in a manner 
consistent with the use and benefits derived, the resulting 


7 The Supreme Court sanctioned this method in Colorado 
Interstate Co. v. Federal Power Commission, 324 U. S. 581. 
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cost of service assigned to each class of service will be ac¬ 
curate. We use a method of cost allocation for natural 
gas pipeline companies which reflects the conditions, priori¬ 
ties and characteristics of natural gas service. 

The cost of service in this case is composed of the follow¬ 
ing principal items: gas purchased expense; operation, 
maintenance and general expenses, depreciation expeiise; 
[2996] taxes; and return or profit. These cost components 
are classified as “commodity” and “demand” charges for 
the purpose of allocating them to the classes of customers. 
In general the “commodity” costs vary with the volume of 
gas sales and the “demand” costs vary with the demainds 
made on the pipeline’s capacity. The ratio of the annual 
volume of gas sold in 1943 to each class of customer^ is 
the basis for allocating “commodity” charges. 

The basis for allocating the “demand” charges is ithe 
ratio of the various classes of demands to the capacity of the 
system. We recognize that the firm gas customers h^ive 
the contract right to receive priority service and that the 
interruptible customers must curtail their demands to the 
remaining system capacity. The system capacity and the 
use of that capacity during the period of most severe operat¬ 
ing conditions and on the coincidental system peak 
are the important conditions which influence “demarid” 
costs. The percentage of “demand” cost applicable to reg¬ 
ulated sales varies from 45% to 54% during the 194§-44 
winter season, computed upon the following peak day data: 


System peak day—Feb. 14, 1944.44.98% 

Firm gas peak day—Jan. 7,1944.50.7^ 

Firm gas peak day—Dec. 16, 1943.54.55 

Firm gas peak period—Dec. 14-17, 1943.53.8i 


Average .51.0b% 


The most severe operating condition occurred during the 
four day period December 14-17, 1943. The sustained de¬ 
mand on the system capacity required deliveries of 221,^20 
Mcf to firm industrial customers and 273,940 Mcf to resale 
customers. The average for this period was 55,355 Mcf 
[2997] and 68,485 Mcf, respectively, being a total of 123,^40 
Mcf required for firm deliveries. The difference between 
this maximum sustained demand of firm customers and ^he 
system capacity of approximately 135,000 Mcf is 11,160 Mcf 
which is the capacity left for the interruptible customers for 

3—9181 
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allocation purposes. These demand data for the maximum 
sustained demand and the system peak day are summarized 
below: 


Unregulated Sales: 

Firm Industrial. 

Interruptible Industrial. 

System 

Peak 

Day-Mcf 

. 47,488 

. 27,269 

Demand 
Ratio-% 

34.95 

20.07 

System 

Capacity 

55,355 

11,160 

Demand 

Ratio-% 

41.00 

8.27 

Total Industrial. 

. 74,757 

55.02 

66,515 

49.27 

Regulated Sales: 

Sales to Utilities. 

. 61,109 

44.98 

68,485 

50.73 

Total Sales. 

. 135,866 

100.00 

135,000 

100.00 


The above tabulation discloses that from 45% to 50.7% 
of the demand costs are applicable to the regulated sales. 

Considering the required demand during the period of 
most severe operating conditions, the system peak day, and 
other demand data we conclude that it is reasonable to 
allocate 51% of the “demand” cost to regulated sales and 
49% to unregulated sales, of which latter figure, 41% applies 
to firm sales and 8% to interruptible sales. It is also noted 
that interruptible industrials actually received almost as 
much gas during the year 1943 as the utility customers, but 
are allocated only 8% of the “demand” costs as compared 
with 51% allocated to utility customers. Other “peak-day” 
bases of allocating “demand” costs would result in assign¬ 
ing from 1.81% to 20.07% of “demand” cost applicable to 
[2998] interruptible industrials for the year 1943. 

Costs associated with investment in plant are often re¬ 
ferred to as “fixed charges.” The reason for this comes 
from the fact that once the investment is made in a given 
amount of pipeline capacity it remains relatively stable 
unless the capacity is increased. Such items as depreciation, 
property taxes and return are, therefore, principally fixed 
with relation to the investment in capacity. Income taxes 
are associated with the return earned and are also related to 
the investment of a regulated company. Mississippi now 
contends that all taxes, depreciation and return should be 
classified as “demand” charges, because they are propor¬ 
tional to plant and do not vary with the annual volume 
of gas sales. This would be inequitable, because the in¬ 
dustrial customers who were interrupted during the peak 
period are then assigned no depreciation expenses, taxes 
or return even though the facilities of the Company are 
used most of the time to transport large quantities of gas 









to these customers. Surely the customers interrupted dnly 
a few days a year should not receive free use of the pipeline 
with the result that the customers served during the pjeak 
period pay all those costs. 

It is manifestly error to allocate these items of cost ex¬ 
clusively to “demand” or to “commodity” for additional 
reasons we give in a later section. 

[2999] From the evidence and the exercise of informed 
judgment, we find that the following classification of dost 
of service is reasonable and proper: 


Cost of Service 

Cost of Gas Purchased. 

Transmission-Operation 
Supervision and Engineering... 

Purchased Gas Expense. 

Compressor Station Labor. 

Mcas. & Reg. Station Labor_ 

Comp. Sta. Supplies & Expense. 

Comp. Station Fuel. 

Meas. & Reg. Sta. Sup. & Exp... 

Transmission Mains—Labor_ 

Trans. Mains Sup. & Exp. 

Transmission Maps & Records.. 

Transmission-Maintenance 
Supervision and Engineering. . . 
Compressor Station Structures.. 

Other Trans. Structures. 

Meas. & Reg. Station Structures 

Transmission Mains. 

Compressor Station Equipment. 

Meas. & Reg. Station Equip. 

Other Trans. Equipment. 

Other Transmission Expense 

Rents. 

Fuel Oil—Revenue. 

Fuel Oil—Expense. 

Crossett Lumber Co.—Revenue. 
Crossett Lumber Co.—Expense. 
Miscellaneous Receipts. 

Subtotal—Transmis. Exp... 

Distribution Expense. 

Customers Accounting & Coll... 
Administrative and General.... 

Total Operation and 
Mainten. 

Depreciation. 

Taxes, Except Federal Income.. 

Federal Income Tax**. 

Return at 6%. 

Total Cost of Service. 


Total 

Demand 

Commodity 

Other* 

$3,220,024 


$3,220,024 



44,529 

11,702 

32,827 



25,026 


25,026 



297,738 


297,738 


1 

12,670 

12,670 




135,414 


135,414 


1 

264,036 


264,036 



2,367 

2,367 




62,203 

62,203 




22,667 

22,667 




6,224 

6,224 




23,415 

10,036 

13,379 



2,387 

2,387 




162 

162 




6,531 

6,531 




141,055 

141,055 




212,607 


212,607 


1 

1 

8,576 

8,576 




790 

790 




8,083 

8,083 




(43,314) 





82,309 



38 : 

995 

(111,084) 





78,839 

(32,245) 




( 10,375) 

(10,375) 




1,272,855 

252,833 

981,027 

38, 

_ 

1995 

33,878 

18,816 


15, 

062 

33,121 



33, 

1121 

294,128 

100,592 

17S.124 

15, 

[412 

1,633,982 

372,241 

1,159,151 

102, 

590 

803,200 

401,600 

401,600 


h" 

317,460 

158,730 

158,730 


1 

334,309 

167,154 

167,155 


1 

1 

822,757 

411,378 

411,379 


1 


--I- 

$7,131,732 $1,511,103 $5,518,039 $102,|590 


* When items of expense are applicable to a particular sale they are excluded 
from the “commodity” and “demand” groups, and either charged directly or in 
proportion to the number of metering points. 

** No excess profits taxes accrue under a 6% rate of return. 

() Denote credit items. 
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[3000] The principal items in the foregoing tabulation will 
be explained to show the reasoning behind the findings. 
First, the cost of gas purchased in the amount of $3,220,024 
is obviously a proper “commodity” charge. The average 
cost of gas purchased is thereby assigned to the volume 
of gas sold to each class of customers. There is no con¬ 
troversy about this classification. The expense incurred in 
connection with purchasing gas is also classified as a “ com¬ 
modity’ 9 charge, since it applies to gas purchased, and 
should be assigned to the customers who receive the gas. 

The operation of the compressor stations depends largely 
upon the volume of gas pumped or engine hours operated. 
The cost of operating the compressors is charged to the 
following accounts: 


Compressor Station Labor. $297,738 

Compressor Station Supplies & Expense .... 135,414 

Compressor Station Fuel. 264,036 

Maintenance of Compressor Station Equip.. . 212,607 


$909,795 

The Company alleges that 75% of Compressor Station Labor 
and 25% of the maintenance of the engines should be 
charged to “demand”. There are no facts to support this 
and it is contrary to testimony of Company witnesses. Mis¬ 
sissippi’s President, Chief Accountant and other allocation 
witnesses all testified that the Compressor Station costs 
shown above are approximately proportional to the volume 
of gas compressed. Engine oilers are a large part of com¬ 
pressor station labor costs, and they work when the engines 
are operating. Such labor cost is related to the volume of 
gas compressed and is a proper “commodity” charge. Ob¬ 
viously the interrupted customers should pay a share of 
the labor cost of pumping gas to them. The Company ad- 
[3001] mits that the fuel, supplies and expenses of the com¬ 
pressor stations are “commodity” charges, and to be con¬ 
sistent the time of oilers and engine operators should be 
deemed “commodity” costs. Maintenance of the com¬ 
pressors is proportional to the operation and clearly fits the 
category of a “commodity” charge. 

Operation and Maintenance Supervision and Engineer¬ 
ing costs have been prorated on the basis of the super¬ 
vised expenditures of the respective groups, and this is 
equitable. General and Administrative expenses have been 





prorated on the basis of supervised expenditures, exclusive 
of gas purchased. 

The record does not support the Company’s claim that 
depreciation expense is not related in any manner to the 
volume of gas sales, and that this item should be considered 
a “demand” charge. Mississippi is engaged in a wasting- 
asset business and it has stipulated that the depreciation 
rate reflects consideration of the associated natural j gas 
reserves. In this case, functional rather than physical de¬ 
preciation is controlling because the overall quantity and 
output of the natural gas resource fixes the service life of 
the pipeline. It is evident that the volume of gas used by 
interruptible customers does contribute to functionalj de¬ 
preciation. Here again it would be improper to allcicate 
depreciation expense exclusively to the “commodity^’ or 
“demand” classification, and we concluded that it should 
be assigned equally to those categories. 

[3002] No attempt is made to limit the return froni the 
business which is beyond our jurisdiction. In making a 
cost of service study, it is necessary to determine thd ex¬ 
penses on an over-all basis before they can be properly 
allocated. One of the expenses which must be calculated on 
an over-all basis is the income tax. The tax is determjined 
by the taxing authorities with reference to the business as 
a whole and that, necessarily, must be our starting p^int. 
For the purposes of simplicity as well as accuracy ofj the 
computation, the income tax is computed at what it would 
have been if the return on the company’s entire business 
were limited to 6 percent, the reasonable rate of returp for 
the jurisdictional business. When a tax computed in this 
manner is allocated, automatically the amount assigned to 
the jurisdictional business equates to the tax which is Asso¬ 
ciated with the 6 percent return on that business. It should 
be emphasized that the calculation is made solely for the pur¬ 
pose of determining the tax which applies to the regulated 
business. The company, by reason of higher earnings, may 
pay a much higher tax on its non-regulated business, but 
this, under the Natural Gas Act, is no concern of the fed¬ 
eral Power Commission. 

A similar computation is made in respect to the ratie of 
return. The problem is to find the amount of return aij the 
6 percent rate, which pertains to the regulated business. 
The first step in this process is the calculation of a 6 percent 
return on the net investment of the company as a whole, 
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and when this figure has been obtained the proper part of 
it is allocated to the jurisdictional business. In this manner 
the return applicable to the jurisdictional sales is ascer- 
[3003] tained. The return on the non-regulated business 
may be, and in this case is, substantially in excess of 6 per¬ 
cent, but this part of the business is not subject to the 
jurisdiction of the Federal Power Commission under the 
Natural Gas Act. 

We have assigned return 50 percent to “commodity” and 
50 percent to “demand,” which is fair in our judgment. 
Thus, return, as an item of cost, is associated partly with 
the volume of gas sold and partly with the time the service 
is rendered at the demand of customers. Both “commod¬ 
ity” and “demand” elements must be recognized in this 
connection because they are both factors in the incidence 
of this cost. The problem, in other words, is one of 
weighting the factors in accordance with their significance 
from the viewpoint of cost incidence. Return is a capital 
cost. The capital invested in the facitities of the com¬ 
pany is used throughout the year, as well as during peak 
periods, the investment being necessary to take care of 
both volume and demand requirements. A natural gas com¬ 
pany is not in business for the purpose of making sales 
on the peak days only, but on the other hand, it would not be 
able to sell large quantities of gas if it were not enabled to 
take care of reasonable peak day requirements. Accord¬ 
ingly, we find both the commodity and the demand elements 
of importance and for the purpose of this proceeding we 
weight them equally. Income taxes are directly connected 
with return and are allocated in the same 50-50 manner. 
Property taxes are treated consistently and similarly. 

[3004] The allocation of the “demand”, “commodity” 
and “other” costs to the classes of sales is set forth as 
follows: 

Demand Commodity Total 

-Cost of 

Ratio Amount Ratio Amount Other Service 


Unregulated Sales: 

Firm Industrial. 41% $619,552 41.3% $2,278,950 $24,460 82,922,962 

Interruptible Industrial.. 8 120,888 26.9 1,484,352 51,225 1,656,465 

Total Industrial. 49 740,440 68.2 3,763,302 75,685 4,579,427 

Regulated Sales: 

Sales to Utilities. 51 770,663 31.8 1,754,736 26,906 2,552,305 

Total Sales. 100% $1,511,103100.0% $5,518,038 $102,591 $7,131,732 









^9 

The final result summarized below shows that the Corii- 
pany receives 15.8 cents per Mcf for gas sold to interruptib le 
industrials which exceeds the 14.3 cents average cost, iti- 
cluding the allowance for return, for this class of business. 
The excess received over return at 6 %, expressed in dollars, 
is $168,526 from the interruptible sales and $997,265 frojn 
the firm industrials or a total of $1,165,791 from the nop- 
jurisdictional business . 8 


Unregulated Sales: 

Firm Industrial. 

Interruptible. 

Revenues 

.. $3,920,227 
.. 1,824,991 

Cost of 
Service 

$2,922,962 

1,656,465 

Exeess 

Revenues 

$997,265 

168,526 

Average per Mcf 

Cost of 
Revenues Scjrvice 

22.05* 16.44* 

15.79 14j.33 

Total Industrial... 

.. 5,745,218 

4,579,427 

1,165,791 

19.58 


.61 

Regulated Sales: 

Sales to Utilities.... 

.. 3,497,918 

2,552,305 

945,613 

25.54 

i 

;.64 

Total Sales. 

.. $9,243,136 

$7,131,732 

$2,111,404 

21.48* 

13 

.57* 


[3005] The Company’s attempt to have the major co^t 
items classified as “demand” charges would distort the facts 
for the purpose of saddling the regulated business wijh 
heavy costs, while the interrupted industrial business, whi<fh 
is immune to rate regulation, would reap an unfair ad¬ 
vantage . 9 
— “”' 

8 Under one method advocated by the Company only 2.7 % 
of the return and income taxes would be allocated as a cokt 
to the interruptible sales. The excess of revenue over sm[h 
cost is shown to be $655,000. Thus a paradox is created 
because the sales which it is claimed actually produce a lartjje 
return would be allocated only a meager portion of return 
and income tax as a cost. The Company presented s[x 
methods of cost allocations for the year 1943 showing ex¬ 
cess revenues over a 6 V 2 % return ranging from $191,015 
to $763,754 for the regulated business. 

9 “Interruptible” industrial customers are those subject 
to curtailment of gas deliveries on short notice under t^ie 
rate contracts. “Interrupted” industrial customers a?e 
those actually curtailed during peak periods. 
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Reasonable Earnings and Rates for the Future 

Rates for the future must be fixed for the regulated por¬ 
tion of Mississippi’s business. This involves consideration 
of present earnings and future prospects. As we have 
stated, the best beacon here is the Company’s 1943 expe¬ 
rience. The following table shows the sales, revenues, 
revenue deductions, return at 6% on the rate base, and the 
excess revenue over the fair return as allocated between the 


regulated and unregulated business for 

the test year 1943: 

Item 

Gas Sales—Mcf. 

Total 

.... 43,035,374 

Regulated 

Sales 

13,695,401 

Unregulated 

Sales 

29,339,973 

Gas Sales Revenue. 

.... $9,243,136 

$3,497,918 

$5,745,218 

Operating Revenue Deductions: 

Cost of gas purchased. 

Operation and Maintenance.... 

Depreciation. 

Taxes, except Federal income... 
Federal income tax. 

.... 3,220,024 

.... 1,633,982 

- 803,200 

317,460 

334,309 

1,023,968 

585,359 

332,525 

131,428 

138,404 

2,196,056 

1,048,623 

470,675 

186,032 

195,905 

Total Oper. Rev. Ded. 

.... 6,308,975 

2,211,684 

4,097,291 

Net Operating Revenue. 

Return at 6%. 

.... 2,934,161 

822,757 

1,286,234 

340,621 

1,647,927 

482,136 

Excess Revenue. 

.... $2,111,404 



Excess Revenue over 6% Return on 

Regulated Bus... 

$945,613 



Excess Revenue over 6% Return on Unreg. Business. $1,165,791 


[3006] The tabulation shows that Mississippi’s regulated 
rates are unreasonable to the extent of $945,613 annually, 
when applied to the 1943 volume of sales. We will prescribe 
reasonable rates for the gas sold to utilities for resale, but 
leave untouched the lucrative unregulated business. The 
non-jurisdictional sales produce revenues of $1,165,791 in 
excess of a 6% return, but of course we do not attempt to 
adjust such rates. 

Three of the seven utility customers purchase gas for 
resale to interruptible industrial consumers. Our cost 
allocation reveals that the average cost, including return, 
of interruptible gas is about 14^ per Mcf. The following 
computation shows that a commodity rate of 14^ per Mcf for 
the regulated interruptible sales and a demand-and-com- 
modity type rate for firm gas under which the commodity 
element is 13^ will enable Mississippi to recover through 
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revenues the cost of service allocated to regulated sale? for 
the year 1943: 

Annual 

Sales Mcf 

Regulated Sales Mcf Rate Revenues 

Sales . 12,932,044 13* $1,6^1,166 

Interruptible Sales 10 . 763,357 14* 106,870 


Total Commodity. 13,695,401 

Firm Sales—Demand Rate. 


1,788,036 

764,269 


Total Cost of Service—Regulated Sales 10 .$2,552,305 

! 

10 The rate of 14<5 per Mcf reflects the fact that interruptible customers Should 
bear a portion of demand costs in this case. 

" It is impracticable to fix rates with a greater degree of refinement thin the 
slight differences between revenues shown above for commodity and demand 
and the figures appearing under the allocation of costs for those elements] 

[3007] We conclude that uniform demand and commodity 
rates for firm regulated sales are appropriate in this case. 
We find that a commodity rate of 13^ per Mcf of firm gas 
sales to utility customers for resale is reasonable. We will 
permit Mississippi to complete the demand portion of the 
regulated rates. Mississippi is entitled to collect $764,269 
from the firm sales to utilities for resale in the form of a 
demand charge based upon the billing demand data for the 
year 1943. This will provide the Company an opportunity 
to submit a demand rate within the bounds fixed above, 
which will best meet its operating conditions and promote 
the efficient use of its pipeline system capacity. We also 
find that a rate of 14^ per Mcf for interruptible gas sales 
to utility customers for resale is reasonable. 

Assuming no reduction in the present Federal 85.5% 
excess profits tax and the 40% combined normal and sujrtax 
on corporate incomes, a reduction in Mississippi’s gtoss 
revenues results in a reduction in net operating revenue 
of only 21.54%. Thus the rate reduction of $945,613 wpuld 
result in a reduction of net income in the amount of $203,685 
due to the income tax savings. In 1943 the Company had 
earnings of $1,239,842 available for common stock and 
surplus which is a yield of 18% to stockholders. Thijis a 
rate reduction of $945,613 would reduce this net operating 
income by only $203,685, leaving a yield of 15% for common 
stock and surplus. A reduction in Federal tax rates will 
leave a much larger yield for the stockholders. 

The cost of gas purchased by Mississippi from its af¬ 
filiate, Interstate Natural Gas Company, will decreas^ in 
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[3008] the event the reviewing Conrt upholds this Com¬ 
mission’s 1943 order reducing the rate by $301,329. The 
prescribed rate has been stayed pending Court review and 
the excess revenues over the ordered rate are being im¬ 
pounded. Mississippi will receive an unearned windfall 
when the rate is declared valid by the Court and refunds 
ordered. Under the authority to fix rates for the future, 
however, the Commission will direct Mississippi to pass 
on the proper portion of that reduction to the customers 
purchasing gas for resale. This cost of gas purchased by 
Mississippi is a “commodity” charge, and when final ju¬ 
dicial review validates the reduction, Mississippi should 
reduce its rates to the seven utility customers by the pro¬ 
portion of the volumes of gas it sells to these utilities to the 
total volume of gas sales in the year of the final judicial 
decision. 

Since Mississippi’s business may be affected by future 
developments in its market areas, we will take steps to keep 
currently informed about the effect of these new rates by 
requiring a semi-annual report on operating revenues. 

Appropriate findings and order will be entered in ac¬ 
cordance with this Opinion. 

Leland Olds, 

Acting Chairman. 

Claude L. Draper, 

Commissioner. 

Kichard Sachse, 

Commissioner. 

Nelson Lee Smith, 

C o mynissione r. 

Harrington Wimberly, 

Commissioner. 


Dated at Washington, D. C., this 9th 
1945. 

Leon 


day of November, 

M. Fuquay, 

Secretary. 


[3009] UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
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Before Leland Olds, Acting Chairman; Claude L. Draper, 
Richard Sachse, Nelson Lee Smith and Harrington Wim¬ 
berly, Commissioners. 

In the Matter of Mississippi Fuel Corporation, et al. 

Docket No. G-462 

November 9, 194^. 

! 

Order Reducing Rates 

Upon consideration of the orders previously entered 
in these proceedings, the evidence of record, the briefs and 
oral arguments, and the Commission having on this date 
issued its Opinion No. 126, which is incorporated by Ref¬ 
erence and made a part of this order; 

The Commission finds that: 

(1) Mississippi River Fuel Corporation is a corporation 

organized and existing under the laws of the State of 
Delaware; j 

(2) Mississippi owns and operates an integrated natural 
gas pipeline system extending from Perryville, Louisiana, 
through the States of Arkansas and Missouri to Alton, 
Illinois; 

(3) Mississippi purchases natural gas in Louisiana jmd 
transports it by means of its pipeline to points in Arkansas, 
Missouri, and Illinois at which it sells that natural gaR to 
industrial ultimate consumers and to seven gas companies 
for resale for ultimate public consumption outside Lou¬ 
isiana ; 

(4) The transportation and sale by Mississippi of nat¬ 
ural gas to Arkansas Louisiana Gas Company, Arkansas 
Power & Light Company, Missouri Natural Gas Company, 
Laclede Gas Light Company, St. Louis County Gas Com¬ 
pany, Union Electric Company of Illinois and Illinois Icfwa 
Power Company constitute, in each instance, the transpor¬ 
tation and sale of natural gas in interstate commerce for 
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resale within the purview of the Natural Gas Act, and the 
rates charged by Mississippi for such natural gas are 
subject to the jurisdiction of the Federal Power Com¬ 
mission ; 

(5) The operations and actual costs, as adjusted, for the 
year 1943 provide the best basis for comparing the revenues 
and expenses related to the volume of gas sales and invest¬ 
ment in plant capacity for the purpose of determining the 
reasonable earnings and rates for the future; 

[3010] (6) The actual legitimate cost of Mississippi’s gas 

plant, which is used and useful in rendering gas service, 
was $23,246,126 as of December 31, 1943; 

(7) The depreciation accrued in this gas plant was 
$9,812,661 as of December 31, 1943, and that amount will 
be deducted from the actual legitimate cost in arriving 
at the rate base; 

(8) Contributions in aid of construction were $150,846 
and do not represent investment by Mississippi, so that 
amount will be deducted in ascertaining the rate base; 

(9) The reasonable allowance for working capital to be 
included in the rate base is $430,000; 

(10) The rate base, as of December 31, 1943, totals $13,- 


712,619, composed as follows: 

Actual Legitimate Cost of Gas Plant $23,246,126 

Deduct: 

Accrued Depreciation 9,812,661 

Contributions in Aid of Construction 150,846 


Net Investment $13,282,619 

Add: 

Working Capital 430,000 


$13,712,619 

(11) In 1943 Mississippi’s gas sales to utilities were 
13,695,401 Mcf and to industrial customers were 29,339,973 
Mcf; and related revenues were $3,497,918 from utilities 
and $5,745,218 from industrials aggregating $9,243,136. 



45 


(12) The proper 1943 operating expenses for rate-niiak- 
ing, before allocation are: 


Gas Purchased $3,220^024 

Operation, Maintenance and General Expenses 1,633^982 

Depreciation 803^200 

Taxes Other Than Federal Income 317L460 

Federal Income Tax 3341,309 

I 

- 1 - 

Total $6,308^975 


(13) Six percent is a fair rate of return for Mississippi; 

(14) It is necessary to allocate the cost of service, in¬ 
cluding return of $822,757, to the various classes of cus¬ 
tomers in order to segregate Mississippi’s regulated and 
unregulated business; 

[3011] (15) Recognizing both “commodity” and 4de¬ 

mand” elements, the cost of service, aggregating $7,131,1732, 
should be allocated $4,579,427 to the unregulated business 
and $2,552,305 to regulated business; 


(16) Mississippi’s revenues from sales to utilities for 
resale during the test year (1943) exceeded the cost of 
rendering that service, including return, by $945,613; ^nd 
the rates charged and received by Mississippi for the trans¬ 
portation and sale of natural gas in interstate commerce 
for resale are unjust and unreasonable to that extent \fith 
relation to the volumes of gas sold for resale in 1943; 

(17) For the future, uniform demand and commodity 
rates for firm regulated sales are appropriate in this case; 
a commodity rate of 13^ per Mcf of firm gas sales to the 
utility customers for resale is reasonable; $764,269 ijs a 
reasonable amount for Mississippi to collect from prm 
utility customers in the form of a demand charge b^sed 
upon the billing demand data for the year 1943; and |14£ 
per Mcf for interruptible gas sales to utilities for resal^ is 
a reasonable rate; 

(18) The rates and charges found to be reasonable! in 
paragraph (17) will compensate Mississippi, through rev¬ 
enues from the regulated sales, in an amount sufficient to 
cover all operating expenses and a fair return on the fate 
base associated with such business. 


I 
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Therefore, the Commission orders that: 

(A) The rates charged and received for the transporta¬ 
tion and sale of natural gas by Mississippi River Fuel 
Corporation in interstate commerce to the utility customers 
for resale for ultimate public consumption will be decreased 
to reflect a reduction, on an annual basis, of not less than 
$945,613 in the operating revenues of the company with 
relation to the volume of gas sold for resale in 1943; 

(B) Mississippi shall file, within thirty (30) days of the 
date of this order, new schedules of rates and charges for 
the transportation and sale of natural gas in interstate 
commerce to its customer companies for resale, which shall 
reflect not less than the reduction ordered in paragraph 
(A), and shall be in accord with the provisions in para¬ 
graph (17); 

(C) The new schedules of rates and charges ordered in 
paragraph (B) when submitted in the form satisfactory to 
the Commission shall become effective as to all bills based 
on meter readings made after sixty-five (65) days from 
the date of this order; 

[3012] (D) The unit of measurement for natural gas sold 

under the new rates in interstate commerce to utilities for 
resale shall be one thousand (1,000) cubic feet of natural gas 
at a base temperature of sixty (60) degrees Fahrenheit, 
and at a base pressure of eight (8) ounce gauge pressure 
above fourteen and four-tenths (14.4) pounds absolute 
atmospheric pressure, and the readings and registration of 
the metering equipment shall be computed into such units; 
and regardless of delivery points the absolute atmospheric 
pressure shall be assumed to be fourteen and four-tenths 
(14.4) pounds to the square inch; 

(E) When this Commission’s order of April 27, 1943 
(FPC Docket Nos. G-149 and G-132) directing Interstate 
Natural Gas Company to reduce rates $301,329 to Missis¬ 
sippi is validated by the Courts, Mississippi shall pass on 
the proper portion of that reduction by reducing its rates 
to the utility customers by the proportion of the volumes 
of gas it sells to these utilities to the total volume of gas 
sales in the year of the final judicial decision. 

(F) Commencing with the year 1946, Mississippi shall 
submit reports promptly, as of June 30 and December 31 






of each year until further notice, showing volume of gas 
sales by customers and classes and the related revenues; 


the revenues from gas sales to utilities for resale shall be 
tabulated by the old rates and the prescribed new rate^. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 




[3019] In the Matter of Mississippi River Fuel Corporation, 


et AL. 

I 


[Caption omitted] 

November 30, 194b. 


Order Changing Effective Date of Rates 

Upon consideration of Mississippi River Fuel Corpora¬ 
tion’s filed motion for a stay of the Commission’s order of 
November 9, 1945, in these proceedings; 

I 

The Commission orders that: 


(A) Paragraph (B) of its order, dated November 9,1^45, 
in these proceedings is hereby amended only to the extent 
that the date for filing new schedules of rates and changes 
is changed to January 21,1946; 


(B) Paragraph (C) of that order of November 9, l!j)45, 
is also amended to change the effective date of these new 
schedules of rates and charges to January 21, 1946. 

By the Commission. 

Leon M. Fuquay, 


Secretary. 
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[3021] [Stamp:] Federal Power Commission. Received 
December 6, 1945. 

UNITED STATES OF AMERICA FEDERAL POWER 

COMMISSION 

In the Matter of Mississippi River Fuel Corporation, et al. 

Docket No. G-462 

Petition of Mississippi River Fuel Corporation for 

Rehearing 

To the Honorable Federal Power Commission: 

Mississippi River Fuel Corporation, one of the respond¬ 
ents in the above-entitled and numbered proceeding, here¬ 
inafter sometimes referred to as “Respondent” or as 
“Mississippi” says that under date of November 9, 1945, 
the Commission issued therein its “ORDER REDUCING 
RATES” ordering a reduction in the rates charged and 
received for the transportation and sale of natural gas by 
Respondent in interstate commerce to its utility customers 
for resale for ultimate public consumption, thereby reduc¬ 
ing said rates on an annual basis with relation to the volume 
of gas sold for resale in 1943 in an amount of not less than 
$945,613. Said Order, although dated November 9, was 
served upon Respondent on November 15, 1945, and the 
Opinion accompanying said Order was served upon Re¬ 
spondent on November 21,1945. 

Respondent respectfully applies for a rehearing in the 
above-entitled proceeding upon each and all of the grounds 
set forth in the following “Specification of Errors.” Each 
matter set forth herein constitutes an objection to the 
Order of the Commission, and the Commission erred in 
[3022] every such respect either in making findings or in 
failing to make findings, as more specifically set forth: 

Specification of Errors 

The Commission erred in each and every of the respects 
herein set forth: 

I 

Since the year 1943 is used by the Commission as the test 
year, then an allowed return based on the net investment in 









plant computed as of December 31, 1943, does not provide 
compensation for the actual investment devoted to the | reg¬ 
ulated business during the entire year. The average net 
investment should be used to give a fair and accurate 
computation of the return properly allowable to Respond¬ 
ent, and in using the year-end figure instead of the average 
figure the Commission arbitrarily denied Respondent aj fair 
return for the test year, and this error is carried through¬ 
out the computations made by the Commission. 


The working capital allowance of $430,000 is based on 
the year 1942 instead of the test year 1943. If computed 
for the year 1943 by the Commission’s method and witjhout 
any additional allowance for contingencies and emergencies 
as claimed by Respondent, the working capital allowance 
would be $470,000. 

Ill 


The Commission should have allowed an additional 
amount in cash working capital of $200,000 in order that 
the cost of maintaining funds readily available to pieet 
emergencies resulting from line breaks and flood damage 
[3023] would be included in the cost of rendering service 
to customers. 

IV 


The Commission should have found the rate base foif the 
test year 1943 to be $14,220,718 instead of $13,712,6^9, a 
difference of $508,099. 

V ! 

Since 1943 is used as a test year, the Commission should 
have included in the allowed operating expenses forj the 
test year the following items: 

(a) An additional amount for increased labor costls of 
not less than $32,557, which is the increase in labor jcost 
actually expended in the year 1944 over the year 1943 Vith 
substantially the same revenues, as shown by the anjiual 
report to this Commission. 

(b) An amount of $23,980, being the annual cost of ex¬ 
penditures made for past service annuities amortized over 
a ten-year period. 

4—9181 
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(c) The payments amounting to $26,572 made in 1943 
to Laclede Gas Light Company and St. Louis County Gas 
Company as a portion of the costs of installing and operat¬ 
ing water gas sets for the purpose of helping out on peak 
days. 

(d) In addition to the amount allowed by the Commission 
there should be included for rate case expense an addi¬ 
tional amount of $11,000 providing a total allowance of 
$25,000. The actual expenditures made in 1944, as shown 
by the anual report to this Commission, were $31,415. 

VI 

The operating expenses designated as “Operation, Main¬ 
tenance and General’’ should have been increased by the 
Commission to include the items set forth in specification 
[3024] V above, totaling $84,109, making the correct total 
amount $1,748,091 instead of $1,633,982. 

VII 

The allowance for Federal Income Tax for the 1943 test 
year upon the basis of a 6 per cent rate of return should 
be $452,116 instead of $334,309, and upon the basis of a 
6-1/2 per cent rate of return should be $499,518. 

VIII 

The use of 1943 as a test year is not supported by sub¬ 
stantial evidence and is directly contrary to the uncon¬ 
troverted evidence of Respondent showing the effect on 
sales of the ending of the war; and further, the Commis¬ 
sion’s action is based on certain assumptions as to the 
anticipated change-over to straight natural gas in St. Louis, 
and the Commission’s statement that the time of such 
change-over “appears imminent” is wholly without support 
in the record testimony. The Commission should have con¬ 
sidered and used the evidence in the record showing antici¬ 
pated sales and costs in a post-war normal year, and its 
refusal so to do constitutes arbitrary action. 

IX 

The Commission, in fixing 6 per cent as the maximum 
rate of return which Mississippi is allowed to earn from 
the sales subject to Commission regulation although hereto- 


fore allowing a 6-1/2 per cent return to all other natural 
gas companies, has acted arbitrarily and without any bisis 
in the evidence to justify such unfair and discriminatory 
treatment. The evidence introduced by the Staff in jhis 
proceeding is the same as in every other case but brought 
up to a more recent date prior to the hearing in this jj>ro- 
[3025] ceeding. That portion of the evidence introduced 
in this proceeding which is not contained in earlier fate 
cases involving other natural gas companies does not sfyow 
any lower level of interest rates or yields on other tyjpes 
of securities or a lesser demand by the investor than existed 
in the evidence which the Commission considered in earlier 
cases. The evidence shows that Mississippi is subject to 
much greater risks in respect of its supply of gas anq in 
its contract relations with its public utility customers tjian 
were other natural gas companies recently allowed a 6-1/2 
per cent rate of return. 

In refusing Mississippi the same rate of return as 
allowed to other natural gas companies the Commission 
has treated Mississippi unfairly and arbitrarily, contrary 
to the Natural Gas Act, and by so doing has denied Missis¬ 
sippi the due process of law to which it is entitled under 
the Constitution of the United States. 

X 

In making the allocation of costs for the purpose j of 
determining the costs involved in selling gas subject! to 
price regulation, the Commission so far departed from fche 
evidence as to make its cost allocation wholly arbitrary 
and without any evidence in the record to support it. In 
many respects its conclusions are directly contrary to pie 
evidence of all the witnesses, including those of the Com¬ 
mission Staff. No factual findings are made in support] of 
these conclusions because there are no supporting facts! in 
the record. In lieu thereof the Opinion of the Commission 
contains many unwarranted and groundless assumptions 
and conclusions. 

The allocation is contrary to that used by the Commission 
in previous rate cases and held by the Commission in thbse 
[3026] cases to be the true and correct method of allocating 
costs. Many conclusions contained in the Commission’s 
Opinion are diametrically opposed to conclusions found in 
earlier opinions. 
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Because of the large amount of sales of Mississippi not 
subject to Commission regulation, it is apparent that the 
Commission has adopted a new theory of cost allocation in 
this proceeding that will result in burdening the unreg¬ 
ulated sales unfairly with costs properly incurred in selling 
regulated gas. In so doing, the Commission has discrim¬ 
inated against Mississippi, has denied to Mississippi the 
same rules and principles followed in other rate cases and 
has arbitrarily deprived Mississippi of earnings arising 
from the non-jurisdictional business, contrary to the Na¬ 
tural Gas Act. All gas sold by Mississippi under inter¬ 
ruptible contracts is sold in competition with other fuels, 
and in practice such gas is sold whenever a profit is made 
above the incremental costs incurred in supplying the cus¬ 
tomer. The cost allocation used by the Commission wholly 
disregards the facts of Mississippi’s interruptibe business 
and results not only in siphoning over to the regulated 
business all of the net earnings received from such inter¬ 
ruptible business but in many instances results in taking 
from Mississippi more than is actually earned on such 
business. Considerable quantities of interruptible gas are 
sold at a lesser price than 14.3 cents, which is the computed 
average cost including allowance for return under the Com¬ 
mission’s formula. 

The application of the Commission’s method of cost 
allocation to Mississippi’s business results in denying to 
Mississippi the due process of law to which it is entitled 
under the Constitution of the United States. 

XI 

The particular items in the allocation wherein the Com- 
[3027] mission committed error are these: 

(a) In arriving at the percentage of demand costs ap¬ 
plicable to regulated sales, the Commission should not have 
given any weight to system peak day sales or to the 
theoretical rated line capacity. The percentage of demand 
costs applicable to regulated sales should be 53 per cent 
instead of 51 per cent. 

(b) As to the following items, the Commission’s treat¬ 
ment is erroneous and in many respects contrary to all the 
evidence, and is not supported by any substantial evidence; 
to wit, Supervision and Engineering, Compressor Station 
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Labor, Administrative and General, Depreciation, Taxes, 
Return, and Crossett Lumber Company revenues in excess 
of cost of gas. 

XII 

The commodity rate for gas sold under a demand and 
commodity schedule should be no lower than the rate fixed 
for gas sold for resale to interruptible industrial customers. 
If, as fixed by the Commission, the interruptible gas ^rice 
is 14 cents and the commodity price is 13 cents, thei} all 
interruptible gas can be bought under the 13 cents price 
and the utility will not pay 14 cents for such gas which 
can always be interrupted and a higher demand charge 
avoided. The price for interruptible gas should in 1 no 
event be greater than the commodity price for gas &old 
under a demand and commodity type rate. 

XIII 

l 

The finding that “uniform demand and commodity rites 
for firm regulated sales are appropriate in this case’f is 
not supported by any evidence whatsoever, there having 
been no evidence adduced on this point either by the C<j>m- 
[3028] mission Staff or by Mississippi, and in fixing shell 
rates herein the Commission erred. 

XIV 

*1 

In directing a reduction of Mississippi’s rates in the 
future contingent upon the validation of a reduction here¬ 
tofore ordered by the Commission in charges made to 
Mississippi by Interstate Natural Gas Company, Incpr- 
porated, the Commission has acted arbitrarily and without 
regard to other costs which may be in effect in the year of 
the final judicial decision in such other proceeding. Th^re 
is no basis whatsoever in the evidence in this proceeding 
for such further reduction. Furthermore, the actual terfns 
of the Order are ambiguous in that reference is made to 
passing on the proper portion of said reduction, but the 
actual Order reads: 

“• • * Mississippi shall pass on the proper portion 
of that reduction by reducing its rates to the utility 
customers by the proportion of the volumes of gas it 
sells to these utilities to the total volume of gas sales 
in the year of the final judicial decision.” 
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In 1943 the volume of gas sold to utilities was 31.8 per 
cent of the total sales. Presumably the intent of the Order 
is to require Mississippi to make a reduction in rates by 
an amount of money equal to 31.8 per cent (or whatever 
is the correct percentage in the year of final decision) of 
$301,329 (or whatever is the actual annual amount). Liter¬ 
ally the Order requires a reduction in the actual effective 
rates by that percentage, which would be erroneous and 
confiscatory. 

XV 

The ordered reduction of $945,613, by reason of the 
matters set forth above, constitutes error and is the result 
of arbitrary action based in many respects upon assump¬ 
tions and conclusions without any support in the record, and 
upon the exercise of so-called “informed judgment.” 
[3029] To the extent that such “informed judgment” of 
the Commission rests and relies upon matters outside the 
record, this Respondent has had no opportunity to cross- 
examine any member of the Commission or the Staff mem¬ 
ber preparing the data for this Opinion. Respondent had 
no notice during the hearing of any such proposals and no 
opportunity to meet them with testimony. The result is 
that Mississippi has been denied a fair hearing in respect 
of many matters decided by the Commission and has been 
deprived of due process of law contrary to the Constitution 
of the United States. 

XVI 

In ordering said reduction of $945,613 and in fixing the 
specific rates based on such reduction, and in ordering new 
schedules containing said rates to be filed to carry out said 
reduction, and in finding that such rates would compensate 
Mississippi for all operating expenses and a fair return on 
the rate base associated with the regulated business, the 
Commission committed error and has deprived Mississippi 
of its property without due process of law contrary to the 
Constitution of the United States. 

Wherefore Respondent prays that the Commission vacate 
the Order heretofore entered on November 9 and grant a 
rehearing in order that Mississippi may have an opportunity 
to present evidence in respect of those matters which the 
Commission has decided upon the basis of its “informed 
judgment” and for which there is no support in the record, 
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I 

and which is contrary to the evidence offered by the (com¬ 
mission Staff, and upon other matters as set forth above. 

Respectfully submitted this 5th day of December, 194$>. 

Mississippi River Fuel Corporation, 

By (Sgd.) William A. Dougherty, 

General Counsel. 

I 

[3030] State of New York, 

County of New York, ss: 

William A. Dougherty, being first duly sworn, on path 
deposes and says: 

That he is the General Counsel of Mississippi l^iver 
Fuel Corporation, the petitioner in the above Petition 
named; that he has read the above and foregoing Petition 
and knows the contents thereof, and that the matters and 
things therein stated are true, as he verily believes. 

(Sgd.) William A. Dougherty. 

Subscribed and Sworn to before me this 5th day ol: De¬ 
cember, A. D. 1945. 

(Sgd.) Anthony W. Newman, 

Notary Pub\ic. 

William A. Dougherty, 

30 Rockefeller Plaza, Room 3020, 

New York 20, New York, 

James L. White, 

545 William Penn Way, 

Pittsburgh, Pennsylvania, 

Attorneys for Mississippi River Fuel Corporation. 
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[3031] Certificate of Service 

I hereby certify that I have this day served the foregoing 
“Petition of Mississippi River Fuel Corporation for Re¬ 
hearing” upon all parties of record in this proceeding by 
mailing a copy thereof properly addressed, with postage 
prepaid, to the following: 

Robert W. Otto, Esq., 

Vice President <& General Counsel , 
The Laclede Gas Light Company, 
1017 Olive Street, 

St. Louis, Missouri; 

John A. Woodbridge, Esq., 

Vice President <& General Counsel f 
The St. Louis County Gas Com¬ 
pany, 

315 N. 12th Blvd., 

St. Louis, Missouri; 

Joseph F. Holland, Esq., 

City Counselor , 

The City of St. Louis, Missouri; 

Hon. Albert Miller, 

Cinairma/n, 

Missouri Public Service Com¬ 
mission, 

St. Louis, Missouri. 

Dated at New York, New York, this 5th day of December, 
1945. 

(Sgd.) William A. Dougherty. 

William A. Dougherty, 

Of Counsel for: 

Mississippi River Fuel Corporation, 

30 Rockefeller Plaza, Room 3020, 

New York 20, New York. 





[3032] 


Docket No. G-462 


January 4, 194^. 

[Caption omitted] 


Order Denying Petition for Rehearing 

Upon consideration of the petition of Mississippi River 
Fuel Corporation filed on December 6,1945, for a rehearing 
with respect to the Commission’s order reducing rate^ of 
that company entered on November 9, 1945, and the Com¬ 
mission’s Opinion No. 126; and upon further consideration 
of all previous orders in this proceeding, the evidence of 
record, the briefs and oral arguments, and adhering toj its 
Opinion No. 126, and order of November 9, 1945, reducing 
rates; 


The Commission finds that: 


No new facts have been presented or alleged in the pe¬ 
tition for rehearing which would justify a reversal or 
revision of the Commission’s Opinion No. 126, and order 
reducing rates entered on November 9, 1945; and no prin¬ 
ciples of law are stated in the petition which were not fiilly 
considered by the Commission before it rendered its opinion, 
findings of fact, and order. 

The Commission, therefore, orders that: : 

i 

i 

The petition for rehearing be and it is hereby denied^ 

Bv the Commission. 


J. H. Gutride, 
Acting Secretary 
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[123] IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

(Filed January 18, 1946.) 

No. 9181 

Mississippi River Fuel Corporation, a Corporation, Pe¬ 
titioner , 


v. 

The Federal Power Commission, The Laclede Gas Light 
Company, The St. Louis County Gas Company, The City 
of St. Louis, Missouri Public Service Commission, Re¬ 
spondents. 

Petition of Mississippi River Fuel Corporation to Review 
and Set Aside an Order of the Federal Power Commission 

To the United States Court of Appeals for the District of 
Columbia and the Honorable Judges Thereof: 

Mississippi River Fuel Corporation, a Delaware corpor¬ 
ation, hereinafter referred to as Petitioner, being aggrieved 
by an Order of the Federal Power Commission (herein¬ 
after referred to as the Commission) dated November 9, 
1945, as modified by an Order entered November 30, 1945, 
respectfully petitions this Honorable Court to review and 
set aside said Order, and in support of its Petition respect¬ 
fully represents and shows: 

[124] A 

The Nature of the 

Proceedings as to Which Review Is Sought 

The Order of the Commission which your Petitioner now 
seeks to have reviewed and set aside was entered after a 
hearing in rate proceedings brought against Petitioner. 
The proceedings were instituted and the order made under 
the authortiy of and in accordance with the terms of the Act 
of Congress known as the Natural Gas Act (Act of June 
21, 1938, c. 556, 52 Stat. 824). These proceedings were 
entitled and docketed before the Commission as follows: 
“In the Matter of Mississippi River Fuel Corporation, 
et al., Docket No. G-462”. 
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Said proceedings were instituted by the Federal Power 
Commission on its own motion by an order entered April 
6, 1943, and constituted a general investigation of the 
reasonableness of Petitioner’s rates and charges subject to 
the jurisdiction of the Commission. Public hearings yere 
held in June and August of 1944, evidence was presented 
by all parties, and the hearing closed. The record consists 
of a transcript of proceedings covering two thousand p^iges 
and containing sixty-four exhibits. Briefs were filed and 
oral argument had on June 6,1945. 

On November 9, 1945, the Commission entered an Otder 
in said proceedings reducing rates of Petitioner, although 
said order was not served upon Petitioner until November 
15, 1945. Subsequent thereto the Commission’s Opinion, 
being Opinion No. 126, was served upon Petitioner. In jsaid 
Opinion and Order the Commission found that rates changed 
and received by Petitioner for the transportation and sale 
of natural gas in interstate commerce for resale were un¬ 
just and unreasonable to the extent of $945,613 with 
relation to the volumes of gas sold for resale in 1943. New 
rates and charges were specified and ordered to be put into 
effect, and schedules containing said new rates and changes 
were ordered to be filed within thirty days of the datb of 
said Order of November 9, 1945. Pursuant to an applica¬ 
tion for a stay of said Order, the time for filing such sched¬ 
ules was extended to January 21,1946 by an Order entered 
November 30,1945. 

[125] On December 6, 1945 your Petitioner filed with the 
Commission its “Petition of Mississippi River Fuel Cor¬ 
poration for Rehearing”. By Order entered on January 
4, 1946 the Commission denied said petition for reheaijing. 

B 

The Facts and Statute 
Upon Which Venue Is Based 

The statute upon which venue in this case is based is 
Section 19 (b) of the Natural Gas Act; Act of June 21,1938, 
c 556, 52 Stat. 833; Section 717r (b), Title 15 U. S. C. A., 
the pertinent part of which reads: 

“Any party to a proceeding under this chapter ag¬ 
grieved by an order entered by the Commission in $uch 
proceeding, may obtain a review of such order in the 
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# * United States Court of Appeals for the Dis¬ 
trict of Columbia, by filing in such Court, within sixty 
days after the order of the Commission upon the 
application for rehearing, a written petition praying 
that the order of the Commission be modified or set 
aside in whole or in part.” 

C 

The Points on Which the 
Petitioner Intends to Rely 

With respect to each and every point hereinafter stated, 
Petitioner asserts that each of the errors herein specifically 
assigned operates to confiscate and take Petitioner’s prop¬ 
erty without just compensation, and to deprive Petitioner 
of such property without due process of law, contrary to 
the Fifth Amendment to the Constitution of the United 
States, and that none of the findings of the Commission here¬ 
inafter challenged is based upon the substantial evidence 
required by the Natural Gas Act, and each is contrary to 
the evidence and contrary to law, and each constitutes 
error. 

I 

Since the year 1943 is used by the Commission as the 
test year, then an allowed return based on the net invest¬ 
ment in plant computed as of December 31, 1945, does not 
provide compensation for the actual investment devoted to 
the regulated business during the entire year. The average 
[126] net investment should be used to give a fair and ac¬ 
curate computation of the return properly allowable to 
Petitioner, and in using the year-end figure instead of the 
average figure the Commission arbitrarily denied Petitioner 
a fair return for the test year, and this error is carried 
thoughout the computations made by the Commission. 

II 

The working capital allowance of $430,000 is based on 
the year 1942 instead of the test year 1943. If computed 
for the year 1943 by the Commission’s method and without 
any additional allowance for contingencies and emergencies 
as claimed by Petitioner, the working capital allowance 
would be $470,000. 


The Commission should have allowed an additional 
amount in cash working capital of $200,000 in order that 
the cost of maintaining funds readily available to njeet 
emergencies resulting from line breaks and flood damage 
would be included in the cost of rendering service to 
customers. 


The Commission should have found the rate base for ithe 
test year 1943 to be $14,220,718 instead of $13,712,619, a 
difference of $508,099. 

V 


Since 1943 is used as a test year, the Commission should 
have included in the allowed operating expenses for the 
test year the following items: 


(a) An additional amount for increased labor costs of 
not less than $32,557, which is the increase in labor cost 
actually expended in the year 1944 over the year 1943 -with 
substantially the same revenues, as shown by the annual 
report to this Commission. 


(b) An amount of $23,980, being the annual cost of ex¬ 
penditures made for past service annuities amortized over 
a ten-year period. 

(c) The payments amounting to $26,572 made in 194^to 
[127] Laclede Gas Light Company and St. Louis County Gas 
Company as a portion of the costs of installing and operat¬ 
ing water gas sets for the purpose of helping out on p^ak 
days. 

(d) In addition to the amount allowed by the Commission 
there should be included for rate case expense an additional 
amount of $11,000 providing a total allowance of $25,0^0. 
The actual expenditures made in 1944, as shown by |he 
annual report to this Commission, were $31,415. 


VI 


The operating expenses designated as ‘ ‘ Operation, Main¬ 
tenance and General” should have been increased by tfhe 
Commission to include the items set forth in specification V 
above, totaling $84,109, making the correct total amohnt 
$1,748,091 instead of $1,633,982. 
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VII 

The allowance for Federal Income Tax for the 1943 test 
year upon the basis of a 6 per cent rate of return should be 
$452,116 instead of $334,309, and upon the basis of a 6 -Y 2 
per cent rate of return should be $499,518. 

VIII 

The use of 1943 as a test year is not supported by sub¬ 
stantial evidence and is directly contrary to the uncon¬ 
troverted evidence of Petitioner showing the effect on sales 
of the ending of the war; and further, the Commission’s 
action is based on certain assumptions as to the anticipated 
change-over to straight natural gas in St. Louis, and the 
Commission’s statement that the time of such change¬ 
over “appears imminent” is wholly without support in the 
record testimony. The Commission should have considered 
and used the evidence in the record showing anticipated 
sales and costs in a post-war normal year, and its refusal 
so to do constitutes arbitrary action. 

IX 

The Commission, in fixing 6 per cent as the maximum rate 
[128] of return which Petitioner is allowed to earn from 
the sales subject to Commission regulation although here¬ 
tofore allowing a 6 -Y> per cent return to all other natural 
gas companies, has acted arbitrarily and without any basis 
in the evidence to justify such unfair and discriminatory 
treatment. The evidence introduced by the Commission’s 
staff in this proceeding is the same as in every other rate 
case but brought up to a more recent date prior to the 
hearing in this proceeding. That portion of the evidence 
introduced in this proceeding which is not contained in 
earlier rate cases involving other natural gas companies 
does not show any lower level of interest rates or yields 
on other types of securities or a lesser demand by the in¬ 
vestor than existed in the evidence which the Commission 
considered in earlier cases. The evidence shows that Pe¬ 
titioner is subject to much greater risks in respect of its 
supply of gas and in its contract relations with its public 
utility customers than were other natural gas companies 
recently allowed a 6 -Y 2 per cent rate of return. 





In refusing Petitioner the same rate of return as allowed 
to other natural gas companies the Commission has treated 
Petitioner unfairly and arbitrarily, contrary to the Natural 
Gas Act, and by so doing has denied Petitioner the due 
process of law to which it is entitled under the Constitution 
of the United States. | 

X i 


In making the allocation of costs for the purpose} of 
determining the costs involved in selling gas subject to 
price regulation, the Commission so far departed from the 
evidence as to make its cost allocation wholly arbitrary bnd 
without any evidence in the record to support it. In many 
respects its conclusions are directly contrary to the evidence 
of all the witnesses, including those of the Commission Sljaff. 
No factual findings are made in support of these conclusions 
because there are no supporting facts in the record. In 
lieu thereof the Opinion of the Commission contains many 
unwarranted and groundless assumptions and conclusions. 

The allocation is contrary to that used by the Commission 
[129] in previous rate cases held by the Commission in 
those cases to be the true and correct method of allocating 
costs. Many conclusions contained in the Commission’s 
Opinion are diametrically opposed to conclusions founc^ in 
earlier opinions. J 

Because of the large amount of sales of Petitioner not 
subject to Commission regulation, it is apparent that fhe 
Commission has adopted a new theory of cost allocation in 
this proceeding that will result in burdening the unregulated 
sales unfairly with costs properly incurred in selling regu¬ 
lated gas. In so doing, the Commission has discriminated 
against Petitioner, has denied to Petitioner the same rules 
and principles followed in other rate cases and has arbi¬ 
trarily deprived Petitioner of earnings arising from the 
non-jurisdictional business, contrary to the Natural Gas Ajct. 
All gas sold by Petitioner under interruptible contracts is 
sold in competition with other fuels, and in practice such gjas 
is sold whenever a profit is made above the incremental co§ts 
incurred in supplying the customer. The cost allocation 
used by the Commission wholly disregards the facts of 
Petitioner’s interruptible business and results not only £n 
siphoning over to the regulated business all of the net earr¬ 
ings received from such interruptible business but in many 
instances results in taking from Petitioner more than Is 
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actually earned on such business. Considerable quantities 
of interruptible gas are sold at a lesser price than 14.3 cents, 
which is the computed average cost including allowance for 
return at six per cent under the Commission’s formula. 

The application of the Commission’s method of cost allo¬ 
cation to Petitioner’s business results in denying to Peti¬ 
tioner the due process of law to which it is entitled under 
the Constitution of the United States. 

XI 

The particular items in the allocation wherein the Com¬ 
mission committed error are these: 

(a) In arriving at the percentage of demand costs 
applicable to regulated sales, the Commission should 
not have given any weight to system peak day sales or 
to the theoretical rated line capacity. The percentage 
[130] of demand costs applicable to regulated sales 
should be 53 per cent instead of 51 per cent. 

(b) As to the following items, the Commission’s 
treatment is erroneous and in many respects contrary 
to all the evidence, and is not supported by any substan¬ 
tial evidence; to wit, Supervision and Engineering, 
Compressor Station Labor, Administrative and Gen¬ 
eral, Depreciation, Taxes, Return, and Crossett Lumber 
Company revenues in excess of cost of gas. 

XII 

The commodity rate for gas sold under a demand and 
commodity schedule should be no lower than the rate fixed 
for gas sold for resale to interruptible industrial customers. 
If, as fixed by the Commission, the interruptible gas price is 
14 cents and the commodity price is 13 cents, then all inter¬ 
ruptible gas can be bought under the 13 cents price and the 
utility will not pay 14 cents for such gas which can always 
be interrupted and a higher demand charge avoided. The 
price for interruptible gas should in no event be greater 
than the commodity price for gas sold under a demand and 
commoditv tvpe rate. 

XIII 

The finding that “uniform demand and commodity rates 
for firm regulated sales are appropriate in this case” is not 
supported by any evidence whatsoever, there having been no 







evidence adduced on this point either by the Commission 
Staff or by Petitioner, and in fixing such rates herein jhe 
Commission erred. 

XIV | 

In directing a reduction of Petitioner’s rates in the futdre 
contingent upon the validation of a reduction heretofore Or¬ 
dered by the Commission in charges made to Petitioner!by 
Interstate Natural Gas Company, Incorporated, the Cdm- 
mission has acted arbitrarily and without regard to otter 
costs which may be in effect in the year of the final judicial 
decision in such other proceeding. There is no basis what¬ 
soever in the evidence in this proceding for such further jre- 
[131] duction. Furthermore, the actual terms of the Or(|ler 
are ambiguous in that reference is made to passing on the 
proper portion of said reduction, but the actual Order 
reads: 

“• * * Mississippi shall pass on the proper por¬ 

tion of that reduction by reducing its rates to the utility 
customers by the proportion of the volumes of ga$ it 
sells to these utilities to the total volume of gas sa|les 
in the year of the final judicial decision.” 

In 1943 the volume of gas sold to utilities was 31.8 per 
cent of the total sales. Presumably the intent of the Order 
is to require Petitioner to make a reduction in rates byjan 
amount of money equal to 31.8 per cent (or whatever is jtke 
correct percentage in the year of final decision) of $301 ,$29 
(or whatever is the actual annual amount). Literally jtlie 
Order requires a reduction in the actual effective rates j by 
that percentage, which would be erroneous and confiscatory. 

XV 

. 

The ordered reduction of $945,613, by reason of the Mat¬ 
ters set forth above, constitutes error and is the resulti of 
arbitrary action based in many respects upon assumptions 
and conclusions without any support in the record, a[nd 
upon the exercise of so-called “informed judgment.” 

To the extent that such “informed judgment” of the 
Commission rests and relies upon matters outside ihe 
record, this Petitioner has had no opportunity to crojss- 
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examine any member of the Commission or the Staff mem¬ 
ber preparing the data for this Opinion. Respondent had 
no notice during the hearing of any such proposals and no 
opportunity to meet them with testimony. The result is 
that Mississippi has been denied a fair hearing in respect 
of many matters decided by the Commission and has been 
deprived of due process of law contrary to the Constitution 
of the United States. 

XVI 

In ordering said reduction of $945,613 and in fixing the 
specific rates based on such reduction, and in ordering new 
schedules containing said rates to be filed to carry out said 
reduction, and in finding that such rates would compensate 
[132] Petitioner, for all operating expenses and a fair re¬ 
turn on the rate base associated with the regulated business, 
the Commission committed error and has deprived Peti¬ 
tioner of its property without due process of law contrary 
to the Constitution of the United States. 

Wherefore, Petitioner prays: 

(a) That a copy of this petition forthwith be served 
upon some member of Respondent, Federal Power 
Commission, in pursuance of Section 19 (b) of the 
Natural Gas Act (Act of June 21, 1938, c558, 52 Stat. 
833; Sec. 717r (b), Title 15 U. S. C. A.), and that all 
parties respondent herein be served with a copy of said 
petition. 

(b) That Respondent, Federal Power Commission, 
be required, in conformity with said Act, to certify and 
file with the Court a transcript of the record upon which 
the Order now sought to be reviewed was entered, in¬ 
cluding the testimony, evidence, exhibits, pleadings, 
opinions, findings, conclusions and orders of said 
Respondent. 

(c) That this Court review said proceedings, and 
that said Order of November 9, 1945, as modified, be 
reversed, vacated, set aside and held for naught. 

(d) That this Court exercise its jurisdiction over the 
parties and subject matter of this petition, and grant 
to Petitioner such other and further relief in the 



premises as the rights and equities of the cause ijnay 
require. 

Mississippi River Fuel Corporation, 

Petitioner, 

By (Sd.) Max 0’Rell Truitt, 

1616 K St., N. W. 

Wash. (6), D. C.; 

(Sd.) William A. Dougherty, 

30 Rockefeller Plaza, 

New York, N. Y. 


[3033] United States of America, Federal Power 

Commission 

Opinion No. 90 

Docket No. G-133 j 

Louisiana Public Service Commission, Complainant, 

v. 

United Gas Pipe Line Company, Defendant 

Docket No. G-148 | 

In the Matter of United Gas Pipe Line Company 

! 

Docket No. G-157 

City of Jackson, Mississippi, Complainant, 

v 

v * 

United Gas Pipe Line Company, Defendant 
Docket No. G-193 

In the Matter of United Gas Pipe Line Company 

[3045] [Caption omitted] 

ORDER MAKING EFFECTIVE REDUCTIONS I IN 

RATES 

It appearing to the Commission that: 

(a) Pursuant to the request of the United Gas P)ipe 
Line Company, a pre-hearing conference was helc( in 
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these proceedings on February 10, 11, and 12, 1943, 
under the provisions of Sec. 50.59A of the Provisional 
Rules of Practice and Regulations under the Natural 
Gas Act, as amended; 

(b) As a result of the said conference United, on 
April 1, 1943, filed certain revisions in its contracts for 
the sale of natural gas for resale, representing an 
annual reduction in the sum of $2,195,287, the details of 
such reduction by distributors and communities being 
[3046] attached hereto as Exhibit A and made a part 
hereof; 

(c) United has made application that the reduced 
rates contained in the rate schedules in the attached 
Exhibit B be allowed to take effect on either March 20, 
March 26, April 1, or April 10,1943, as provided in the 
respective billing periods; and it is in the public inter¬ 
est that such effective dates be established; 

Now, therefore, in view of the foregoing, and for the rea¬ 
sons set forth in Opinion No. 90 issued with this order and, 
by reference, made a part hereof; 

It is ordered that: 

(A) The rate schedules of United Gas Pipe Line 
Company, as described in the attached exhibit B, be and 
they are hereby permitted to take effect on and after 
March 20, March 26, April 1, or April 10, 1943, as pro¬ 
vided in the respective established billing periods; 

(B) The aforesaid rate schedules shall be deemed to 
have been filed and published in compliance with the 
Natural Gas Act; 

(C) The proceedings in the above-named and num¬ 
bered dockets be and they are hereby terminated. 

Bv the Commission. 

J. H. Gutride, 
Acting Secretary. 









[3056] 


United Gas Pipe Line Company (Cont’d) 

Estmated Effect of New Rates, Based on the 
12 Months Ended December 31, 1942 




Actual 




Revenue 

Revenue 



Domestic 

Under 

Purchasing Company 


and 

New 

and Community 


Commercial 

Rates 


City Gate Deliveries 


nited Gas Corporation (Cont’d) 



Vernon. 

. Texas 

$30,505 

$28,245 

Vinton. 

. Louisiana 

5,402 

3,802 

Waskon. 

. Texas 

8,337 

5,568 

Weimar. 

U 

3,108 

2,279 

Wellington. 

a 

21,916 

20,293 

Welsh. 

. Louisiana 

6,275 

4,416 

Wesson. 

. Mississippi 

2,329 

1,941 

West Lake and 




Cromley Addition. 

. Louisiana 

2,154 

1,515 

West Mineola. 

. Texas 

924 

585 

Wichita Falls. 

a 

22,086 

20,450 

Wills Point. 

a 

9,273 

5,873 

Yorktown. 

. Texas 

5,542 

4,064 

Youngsville.. 

. Louisiana 

1,591 

1,119 


Total. $2,010,631 $1,514,864 

Van, City of 

Van. Texas 296 187 


Willmut Gas & Oil Company Mississippi 159,307 132,756 

Total City Gate Deliveries. $5,784,966 $4,583,629 


Deliveries to Pipe Line Customers in 
The Monroe Field 


Memphis Natural Gas Company. 455,460 315,286 

Mississippi River Fuel Corporation. 1,470,498 1,047,872 

Southern N atural Gas Company. 1,327,422 1,134,571 


I 

I 


Redaction 

Revenues 


$2,260 
1,600 
2,769 
829 
1,623 
i1,859 
388 

639 
339 
I 1,636 
i 3,400 
1,478 
472 


405,767 

109 

£6,551 

$1,201,337 


140,174 

402,626 

102,851 


Total Pipe Line Deliveries 


$3,253,380 $2,497,729 $705,651 























[3059] United States of America, Federal Power 

Commission 

Docket No. G-149 

In the Matter of Interstate Natural Gas Company, Inc. 

Docket No. G-132 

Louisiana Public Service Commission, Complainant, 

v. 

Interstate Natural Gas Company, Inc, Defendant 

Opinion No. 91 

• •••••• 

[3090] After making appropriate allowance for the re¬ 
ductions made during the course of these proceedings by 
Interstate to the distribution companies and United, which 
reductions total $275,432 annually, we determine that the 
just, reasonable and non-discriminatory rates to be here¬ 
after observed by Interstate and fixed by order of this 
Commission shall reflect such further reduction in rates 
as, when applied to the volume of gas sold and transported 
under Federal regulation for 1941, will amount to not less 


than $1,100,345, distributed as follows: 

[3091] Mississippi River Fuel Corporation.$ 301,329 

Southern Natural Gas Company . 146,803 

United Gas Pipe Line Company (for 

a/c Memphis Natural Gas Company) . 148,188 

Distribution Companies in Mississippi 

and Louisiana outside of New Orleans. 8,762 

United Gas Pipe Line Company for 
New Orleans Area—Sale and 

Transportation . 495,263 


$1,100,345 

An appropriate order will be entered in accordance with 
this opinion. 

Leland Olds, Chairman; Claude L. Draper, Commis¬ 
sioner; Basil Manly, Commissioner; John W. 
Scott, Commissioner; Clyde L. Seavey, Commis¬ 
sioner. 

Dated at Washington, D. C., this 27th day of April, 1943. 

Leon M. Fuquay, Secretary 










[3092] United States of America, Federal Power 

Commission 

| 

Commissioners Leland Olds, Chairman, Claude L. Draper, 
Basil Manly, John W. Scott and Clyde L. Seavey. 

April 27, 194|3. 

Docket No. G-149 

In the Matter of Interstate Natural Gas Company, jEnc. 

I 

Docket No. G-132 

Louisiana Public Service Commission, Complainant, 

V * I 

Interstate Natural Gas Company, Inc., Defendant 
Order Reducing Rates 

Upon consideration of the complaint, answer, petitions, 
and orders previously entered in these proceedings, the Evi¬ 
dence of record, the briefs and oral argument, and the Com¬ 
mission having on this date entered and issued its Opinion 
No. 91 which is hereby incorporated by reference and made 
a part hereof; 

The Commission finds that: 

(1) Interstate Natural Gas Company, Incorporated, is a 
corporation organized and existing under and by viijtue 
of the laws of the State of Delaware; 

(2) Interstate is engaged in the purchase, production &nd 
gathering of natural gas in the Monroe Field in the Stiate 
of Louisiana, and in the transportation of natural gasj so 
produced, purchased and gathered, out of the State i of 
Louisiana and through the State of Mississippi and b^ck 
into the State of Louisiana; 

(3) The natural gas transported as described in finding 
(2) is sold in interstate commerce for resale for ultimate 
public consumption for domestic, commercial, industrial, 
and other uses; 

(4) Interstate is engaged in the transportation of natural 
gas in interstate commerce, and in the sale of interstate 
[3093] commerce of natural gas for resale, and is, the^e- 
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fore, a natural-gas company within the purview of the 
Natural Gas Act; 

(5) The transportation and sale of natural gas in inter¬ 
state commerce as described in findings (2) and (3) are 
subject to the jurisdiction of the Federal Power Commis¬ 
sion; 

(6) Interstate sells gas to United Gas Pipe Line at whole¬ 
sale, technical delivery being made at Interstate’s De 
Siard Compressor Station near Fowler, Louisiana, and 
such gas is transported by it for United through Inter¬ 
state’s main pipe line through the State of Mississippi 
and redelivered to United at Baton Rouge, Louisiana, for 
resale for ultimate public consumption, and these trans¬ 
actions constitute transportation and sale of natural gas 
by Interstate in interstate commerce for resale and are 
subject to the jurisdiction of this Commission; 

(7) Interstate, as an established course of business, is 
engaged in the transportation, sale and delivery of natural 
gas purchased, produced and gathered in Monroe Field, 
Louisiana to Mississippi River Fuel Corporation and 
Southern Natural Gas Company at a point near Perryville 
in the State of Louisiana, and to United Gas Pipe Line 
Company for the account of Memphis Natural Gas Com¬ 
pany at a point near Guthrie in the State of Louisiana; 

(8) The natural gas purchased, produced, gathered and 
transported, that is sold and delivered to Mississippi River 
Fuel Corporation and Southern Natural Gas Company, and 
to United Gas Pipe" Line Company for the account of 
Memphis Natural Gas Company, as described in finding 
(7), is sold and delivered by Interstate, in each instance, 
pursuant to the terms of a contract which provides that the 
gas so sold is received by the purchaser and transported 
by it out of the State of Louisiana for the purpose of resale 
in states other than Louisiana for ultimate public consump¬ 
tion for domestic, commercial, industrial and other uses; 

(9) The natural gas purchased, produced, gathered, and 
transported, that is sold and delivered to the purchasers 
named in finding (7), moves in each instance in a constant 
flow from the mouths of the wells from which it is produced 
through pipe lines belonging to Interstate to the com¬ 
pressor station of the respective purchaser, and thence 
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through said compressor stations into the pipe line of said 
respective purchaser and thus into and through states 
other than Louisiana as described in finding (8), all with¬ 
out interruption, and said gas is so destined from the 
moment of its production; 

[3094] (10) The transportation and the sale of natural 

gas as described in finding (7) is, in each instance, the trans¬ 
portation and sale in interstate commerce of naturajl gas 
for resale for ultimate public consumption for dorajestic, 
commercial, industrial and other uses, and, therefore; 
subject to the jurisdiction of the Commission; 

(11) The actual legitimate cost of Interstate’s gas plant 
in service as of December 31, 1941, was $21,387,157; 

I 

(12) Interstate’s estimate of observed existing deprecia¬ 
tion in its properties rests upon incomplete and inade¬ 
quate data, is basically unsound and unreliable, and does 
not reflect the actual depreciation existing in such prop¬ 
erties ; 

(13) The actual depletion and depreciation existing in 
Interstate’s gas plant in service as of December 31, tl941, 

was $6,328,934; | 

I 

(14) The net investment in Interstate’s gas plaijit in 
service as of December 31,1941, was $15,058,223; 

(15) Construction work in progress as of December 31, 
1941, amounted to $178,550; 

I 

(16) Working capital, including materials and supplies, 
in the aggregate amount of $347,202 will be required in 
the operation of the Company; 

(17) For the purpose of fixing reasonable rates, Inter¬ 
state is entitled to earn a fair return on a rate base con¬ 
sisting of the net investment in plant in service, construction 
work in progress, and working capital in the aggregate 
amount of $15,5S3,975; 

(18) Under presently existing conditions, 6^£% per anjnum 
is a fair return on that portion of the rate base devoted to 
the regulated business; 

(19) For the purpose of determining the reasonableness 
of rates charged in 1941, and for the future, Interstate’s 
total gas revenues amounted to $7,600,072; 




(20) For the purpose of determining the reasonableness 
of rates charged in 1941, and for the future, Interstate’s 
reasonable cost of service, including operating expenses, 
taxes, and return on the rate base, amounted to $5,189,197; 

(21) Tested by 1941 revenues and cost of service, as de¬ 
scribed in findings (19) and (20), the rates and charges 
[3095] collected by Interstate from the pipe line com¬ 
panies and distribution companies for natural gas trans¬ 
ported and sold in interstate commerce for resale are 
excessive in the aggregate amount of at least $1,375,777; 

(22) Since 1941, Interstate has reduced its rates to all 
of its distribution company customers by $126,721 and to 
United Gas Pipe Line Company for the transportation and 
sale of gas by $148,711; these reductions total $275,432 
which deducted from $1,375,777 in finding (21) leaves 
$1,100,345, available for further reductions; 

(23) The rates, charges, or classifications that are de¬ 
manded, observed, charged, or collected by Interstate in 
connection with the transportation and sale of natural 
gas subject to the jurisdiction of this Commission are 
unjust, unreasonable and unlawful; 

(24) The revenues derived from rates, charges, or classi¬ 
fications demanded, observed, charged or collected by Inter¬ 
state in connection with the transportation and sale of 
natural gas subject to the jurisdiction of this Commission 
exceed revenues which would be derived from just and 
reasonable rates by the amount of at least $1,100,345; 

(25) The rates and charges of Interstate, after reflecting 
the reduction hereinafter ordered, will be just and reason¬ 
able; 

Therefore, the Commission orders that: 

(A) The rates and charges received by Interstate for 
the transportation and sale of natural gas in interstate 
commerce for resale for ultimate public consumption shall 
be decreased to reflect a reduction in rates which, applied 
to the 1941 volume of sales, will amount to not less than 
$1,100,345 annually; 

(B) Interstate shall file on or before May 15, 1943, new 
schedules of rates and charges for the transportation and 
sale of natural gas in interstate commerce to its customers 
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for resale for ultimate public consumption, which shaljl re¬ 
flect the reduction ordered in paragraph (A) above, and 
be just, reasonable and non-discriminatory and in accord¬ 
ance with the allocation of cost of service set forth in! the 
Opinion, and such new schedules of rates and charges shall 
be effective as to all bills rendered on or after May! 15, 
1943; ! 

(C) The Commission reserves the right to reject alii or 
any part of such new schedules and, in lieu thereof^ to 
prescribe any other schedules by further order; 

[3096] (D) On and after the effective date of the fiew 

schedules of rates and charges filed and made effective in 
accordance with paragraph (B) above, Interstate shall 
cease and desist from making, demanding, or receiving 'any 
rates and charges which do not reflect the reduction ordered 
in paragraph (A) above. 

By the Commission. 

Leon M. Fuquay, Secretary . 

• •••••* 

i 

[103] Ernest B. Blease, called as a witness on behalf 
of the Federal Power Commission, having been first d,ulv 
sworn, testified as follows: 

Q. The remaining item we have not discussed on page 
1 of Exhibit 1 is the Working Capital Allowance, which you 
show in the amount of $430,000. Is that the amount that you 
recommend be used for the year 1942 as Working Capital 
Allowance ? 

A. That is. 

Q. Do you have a discussion of your method of arriving 
at that sum, commencing on page 42 of Exhibit 1 ? 

A. Yes. 

Q. The first item that goes to make up the Working 
Capital Allowance is an item that appears on the table in {he 
middle of page 42, of $165,344. What is that? 

A. That represents approximately 45 days of cash operjat- 
ing expenses. That amount was computed by taking |he 
total operating expenses for the year 1942, and deducting 
therefrom Gas Purchased, Fuel Oil Purchased, and Sever¬ 
ance and Gathering Taxes. The amount of Operating Ex¬ 
penses, after those deductions, was $1,322,756. A matljie- 
matical computation is that 45/360 of that equals $165,344. 
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Q. In other words, you take 45 days of the total operat¬ 
ing expenses, excluding Depreciation and Taxes, after 
deducting Gas Purchased, Fuel Oil Purchased, and Sever¬ 
ance and Gathering Taxes; is that right? 

A. That is correct. 

Q. Why do you deduct Gas Purchased Expense, which is 

[104] shown in the amount of $3,682,071? 

A. The gas purchased contracts specify that the com¬ 
pany shall pay for its gas on the 20th of the month following 
that on winch the gas was actually delivered. An analysis 
of the cash receipts shows that the company gets its money 
back from its customers on the average of the 17th of the 
month following that on which delivery was made. So that 
the company receives its revenues before it has to pay for 
its gas. Hence, it doesn’t need a cash working capital allow¬ 
ance for that purpose. 

Q. Did you make an examination of the company’s prac¬ 
tice of paying for gas purchased, and did you make a study 
of the company’s experience in its receipts from gas reve¬ 
nues, in arriving at this conclusion? 

A. Yes, I did.' 

Q. What you mean to say, then, is that the company has 
no money tied up in gas purchased, because it receives 
and collects revenues from its customers before it pays out 
the money for gas purchased; is that right? 

A. That is correct. 

Q. Now, is that also true of fuel oil purchased and sever¬ 
ance and gathering taxes? 

A. That is correct. This fuel oil purchased amount is 
paid some time after the receipt of the money from the 
particular customer for which that fuel oil wras purchased; 

[105] and severance and gathering taxes are paid quar¬ 
terly. 

Q. We will have some further discussion of the fuel 
oil proposition later on. But the company, in your judg¬ 
ment, has no cash capital invested in fuel oil purchases? 

A. That is correct. 

Q. Why do you exclude depreciation and taxes from this 
computation in arriving at the cash working capital allow¬ 
ance? 

A. The depreciation does not require any cash outlay. 
That represents the expired portion of its plant account 
which is being charged currently to expenses. Taxes, with 
minor exceptions, are not payable until at least a year after 


the date for which the taxes are incurred. That is, the t^xes 
are accrued monthly during one year, and are paid sometime 
in the following year. 

Q. While you are on the subject of taxes, what was the 
monthly average of the tax accrual account for the year 
1942? 

A. That averaged $1,421,673 for the year 1942. 

Q. In other words, the company had an average on hjmd 
at all times, of $1,421,673 for taxes in advance of the datb of 
paying the taxes? 

A. That is correct. * 

Q. They had the use of that amount, on the average, 
throughout the year 1942 ? 

A. That is correct. 

Q. Does that amount represent, in your judgment,j in 

[106] effect a furnishing by the consumers of cash wording 
capital in advance? 

A. Well, it is tax money advanced. The money can be 
used for cash working capital if the company feels that it is 
desirable. 

Q. It is there if they want to use it for that purpose^ is 
that right? 

A. That is correct. 

Q. Well, did you make a test to determine the accuracy 
of your conclusion that $165,344 was a sufficient cash work¬ 
ing capital allowance? 

A. Yes. 

Q. Does that appear in a table on page 43 of Exhibit 1? 

A. It does. 

Q. Will you briefly explain the basis of this study!? 

A. As a test, I took all of the cash disbursements for Ex¬ 
penses during the month of June- 

Q. (Interposing) You mean July? 

A. No, sir, June. 

Q. I am sorry. 

A. And further, I added that to the cash disbursements 
for expenses for the month of July, and compared th<t>se 
disbursements with what the cash balance on hand woijild 
have been, assuming that the company had no other working 
capital funds except the $165,000 allowance, plus its collbc- 

[107] tions from the sales during the month of June. Tjhe 
amount of expenditures is shown in the second column 
under this tabulation, and the accumulated cash receipts 
are totaled in the fifth column, and the balance on hand at 
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each of the dates specified is shown in the last column. So 
that at no time does it appear, from this computation, that 
the company would have less than $59,424 on hand. 

Q. In excess of the amounts needed to pay their bills? 

A. That is correct. 

Q. Let’s look at the first line there. Looking at the pic¬ 
ture as of July 3,1942, is $106,673 all the company had to pay 
down to that date on items that had been incurred in June? 

A. On items incurred, cash items incurred for operating 
expenses. 

Q. And they had $165,000 on this basis, and on the basis 
of your working capital allowance, to defray that amount, 
did they? 

A. That is correct. 

Q. Then they took in $1,097 from sales collections on 
July 3? 

A. That is correct. 

Q. So that they had an excess over what they needed by 
$59,424, on the basis of your allowance; is that right? 

A. That is correct. 

[108] Q. Actually, on July 16, they would have $549,602 
on hand in excess of the amount needed? 

A. That is correct. 

Q. And so on down the table. Did this test convince 
you that the allowance that you had computed was adequate 
for the purpose? 

A. Yes. 

Q. How did you arrive at this item of $260,562 appearing 
on page 42 for Materials and Supplies? 

A. That amount was the average balance of all the com¬ 
pany’s Materials and Supplies accounts for the year 1942, 
the monthly average balance. 

Q. Per books? 

A. Yes. 

X 

Q. Do you feel that that would be an adequate allowance 
for Materials and Supplies? 

A. Well, that is the amount that the company was carry¬ 
ing, and I assume that they felt it was adequate. 

Q. In other words, you based that on the company’s own 
experience? 

A. Yes. 

Q. Your Materials and Supplies amount of $260,562, plus 
your 45 days of Operating Expenses which you enumerated, 
$165,344, makes a total of $425,906, does it not? 







A. Yes. 

[109] Q. And what did you do, simply round it out to 
$430,000? 

A. That is correct. 

Q. You did not make any separate allowance, as sifich, 
for minimum bank balances, prepayments or contingencies, 
such as, for example, line pack, if any. Why didn’t prou 
include any separate items of that kind? 

A. Well, I figured that the $430,000 was ample to tjake 
care of that type of item, and also that the amount of mohey 
they have accumulated from the tax funds could have lieen 


used for this purpose, if necessary. 

Q. Will that be true in the future if rates are reduced, 
as well as it was in the past before any rate reduction? 
Would there still be sufficient funds by way of tax accruals 
to adequately cover such other items as, for example, mjini- 
mum bank balances, prepayments or contingencies? 

A. That is true. 


Q. Well, I think we have covered all the items in the 
summary on page 1 of Exhibit 1, which, as there shofwn, 
result in a net investment as of December 31, 1942, of $ll4,- 
248,817.67, which you have adopted for purposes of this 
study as a rate base as of that date? 


A. That is correct. 

Q. That is what you refer to as the net investment i}ate 
base? 


A. Yes. 

[110] Q. Does it represent every dollar of investment 
made by the Mississippi River Fuel Corporation in its plant 
and property devoted to the public service, including a Rea¬ 
sonable working capital allowance, as of December 31,19(42 ? 
A. Yes. 

Q. Now, let us turn to the income accounts, Mr. Bleijise. 
I believe your study is summarized on Schedule 10 of ]Ex- 
liibit 1, which appears on page 57? 

A. Yes. 


Q. I note your detailed study covers the years 194(R to 
1942, inclusive. 

A. Yes, it does. 

Q. Of course, you have also made a study for 1943, but 
that is in Exhibit 3, and is not in this particular exhibitj? 

A. That is correct. 


Q. Now, columns 2, 3 and 4 show the amounts of Operat¬ 
ing Revenues, Operating Revenue Deductions, and ^et 
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Operating Revenue per books for each of those years, is that 
right ? 

A. That is correct. 

Q. As well as certain other accounts that are below the 
line, so to speak. What is represented by columns 5, 6 and 
7? 

A. Columns 5, 6 and 7 represent the net effect of the ad¬ 
justing entries made to the income accounts. 

Q. Made by whom? 

[111] A. Made by me. 

Q. And do columns 8, 9 and 10 show the per-book figures 
as adjusted, that is, the effect of your adjustments, for the 
years 1940,1941 and 1942, respectively? 

A. That is correct. 

Q. Suppose you state for the record what the company’s 
net operating revenue was in 1942, per books, and then state 
the amount of your adjustment, and then the amount as 
adjusted? 

A. The net operating revenue per books was $986,932.83. 
That has been increased by an adjustment of $294,664.34, 
making an adjusted net operating revenue of $1,281,597.17. 

Q. Now that latter figure, and the former figure, that is, 
before and after adjustment, were the amounts that are 
available for return? That is what you mean, do you not, 
by net operating revenue? It is sometimes called profit. 
Well, it is the amount available for return? 

A. Yes, it is. 

Q. Well, are any tax savings included in any of these 
figures by reason of a possible rate reduction? 

A. No, they are not. 

Q. That is an adjustment that you have made over in 
Exhibit No. 2, your summary exhibit? 

A. That is correct. 

Q. And it is not reflected in here? 

A. That is right. 

[112] Q. And all of your other adjustments are reflected 
here? 

A. That is right. 

Q. Are your proposed adjustments summarized in your 
adjusting entries 1 to 12, inclusive, starting on page 75 of 
Exhibit 1? 

A. The adjustments themselves appear starting on page 
75 of Exhibit 1, with the explanations. The adjustments are 
summarized on Schedule 21, beginning on page 83. 


Q. In other words, you tie your particular journal! en¬ 
tries into each account in Schedule No. 21 appearing on 
page 83? 

A. That is right. j 

Q. For purposes of convenience? 

A. That is right. And then these summarized totals are 
carried forward to Schedule 10, and are shown there. 

Q. They are shown in net form on that schedule, Schedule 
10 ? 

A. That is correct. 

Q. I presume if you will explain each of these adjusting 
entries, 1 to 12, inclusive, we will have, by the time you <jon- 
clude your explanation, all of the adjustments in the 1 in¬ 
come account explained ? 

A. That is correct. 

Q. Suppose we start that way. Start, will you pleise, 
on page 75, with Entry No. 1, and make reference to other 
[113] schedules which support these proposed adjusting 
entries. I 

A. Entry No. 1 corrects the amount of tax expense shqwn 
on the books for the 3 years 1940, 1941 and 1942, and also 
corrects the balance owed for taxes at December 31, 1^42. 
The details of these adjustments of tax expense are shown 
in this exhibit on Schedules 16, 17 and 18. The corrections 
were made by substituting the actual tax payments for each 
of the years in place of the amounts accrued and spread 
on the books. Where the payments differed from jhe 
accrual, in some instances, particularly for the year 19j42, 
all of the taxes had not been paid when this report was pre¬ 
pared, and in such instances the accruals were accepted ins 
correct. 

The entry does not reflect the claims filed with the United 
States Bureau of Internal Revenue for refund of Federal 
income and excess profits taxes for the years 1940,1941 a^d 
1942. 

Q. So that if the company were to get any refund, as thfey 
presently seek such refund, these figures would be over¬ 
stated to that extent; is that right? 

A. That is correct. 

Q. What you have done is to simply allow, in 1940 apd 
1941, the amount of Federal income and other taxes actually 
paid by the company in those years ? 

A. That is correct. 


6—9181 
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Q. And adjusted the books, because the books showed the 

[114] amount that was accrued rather than the amount that 
was paid? 

A. That is right. The accrual was the company’s esti¬ 
mate of the taxes to be paid. 

Q. Looking at 1940, for instance, the company over¬ 
accrued $33,841.07, did they not? 

A. That is correct. 

Q. So, having paid that much less taxes than shown on 
the books, you simply reduced the taxes, for purposes of 
this proceeding, so as to reflect the actual amounts paid? 

A. That is correct. 

Q. Now, put it the other way. In 1941, the company paid 
$7,669.01 more than it accrued on its books, is that right? 

A. That is correct. 

Q. And you increased the taxes, for purposes of this 
rate proceeding, so as to reflect the actual amounts paid? 

A. That is correct. 

Q. Coming to 1942, what did you use as the basis of 
determining the amount that you were going to allow for the 
purposes of this proceeding, since the company had not yet 
paid its taxes? 

A. Well, the company had made two payments on the Fed¬ 
eral income taxes when this schedule was prepared, and the 
amount shown on my tax schedule represents the full 
amount of payments to be made for that year. That reflects 

[115] a reduction of the cash payments for taxes of $110,- 
655.54, which arose through the company’s application for 
relief under Section 722 of the Act. 

Q. If you have no further explanation of Entry No. 1, 
would you please proceed to explain Entry No. 2, which 
appears to be an adjustment whereby you increase Gas 
Purchased Expenses in the sum of $25,848.66, and you in¬ 
crease Other Operating Revenues by the same amount. 

A. That is correct. 

Q. What is the purpose of making that adjustment? 

A. Entry No. 2 corrects the company’s accounting for 
moneys received from four of its customers for payment 
of severance and gathering taxes. The amounts, and the 
basis for the billing of these taxes, are shown on Schedule 
12.1 in this exhibit. The company reduces its expense 
accounts with these moneys collected; whereas, I think it a 
more desirable practice to include these items in the revenue 
account. This entry does not affect the net operating 
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revenue, since it adjusts the expenses and revenues in eqiial 
and offsetting amounts. 

Q. You mean to say that the company bills to certain cus¬ 
tomers—there are four customers, aren’t there, that tljiey 
bill for certain severance and gathering taxes incurred in 
the purchase of gas ? 

A. There are four customers represented in this calciila- 

[116] tion for the 3 years. Actually, at this time those 
customers have been reduced to two. 

Q. Well, then, what the company does is this: It bjlls 
to these particular customers the amount of gathering hnd 
severance taxes which it pays, on gas, it bills that amohnt 
on to these customers, and when it collects that money 
it, on its books, reduces expenses by that amount? 

A. That is correct. 

Q. What you have done is simply put that amount in 
revenue, and increased your operating expenses by that 
amount? 

A. That is correct. 

Q. In other words, you removed the credit from Operat¬ 
ing Expenses? 

A. That is right. 

Q. Does this have any effect on the result in this rAte 
case, Mr. Blease, or is it simply a switch in accounts? 

A. It is simply a switch in accounts. 

Q. You believe that the accounts ought to properly shpw 
this item as a revenue, rather than the manner in which tjhe 
company handles it? 

A. That is my opinion. 

Q. Will you please explain Entry No. 3? 

A. Entry No. 3 is also a switch in accounts, as you termjed 
it, in which the company charges a loss to expense accounts, 
and my entry sets up part of it as an expense and pirt 

[117] as a revenue. The company has several interrup¬ 
tible gas contracts in which they agree to reimburse th^ir 
customers for the excess cost of oil used in place of natural 
gas used, during periods of shortage, or when the customers 
are in fact interrupted. The customers bill the company 
for the difference between the oil and gas, and the company 
pays them that difference and charges that to an expeijse 
account. In my opinion, the cost of the oil should be charged 
to expenses, and the price of the equivalent sales of g|as 
should be credited to revenue, and that is what this entty 
does. 
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[118] Q. Let me see if I understand you, Mr. Blease. 

The Mississippi River Fuel Corporation has certain cus¬ 
tomers who, under contractual arrangements, bill the Mis¬ 
sissippi River Fuel Corporation for the difference between 
their cost of stand-by oil fuel used -when they are curtailed, 
and the cost of the gas equivalent which would have been 
used on those peak days -when they are curtailed? 

A. That is correct. 

Q. In other words, under these arrangements the Missis¬ 
sippi River Fuel Corporation stands the loss sustained by 
the customer on a peak day by reason of that customer 
using oil on that day, is that right? 

A. That is correct. 

Q. And that difference, that is the difference between 
the cost of oil which of course is greater than the cost of 
an equivalent amount of gas which would have been used 
on that day, that difference is billed by those customers 
to the Mississippi River Fuel Corporation, is it not? 

A. That is correct. 

Q. How- does the Mississippi River Fuel Corporation 
handle that transaction on its books? 

A. Well, it draws a voucher, a check, to pay the account. 

Q. They pay the loss to the customer? 

A. That is right. 

Q. And charge what account w T ith it? 

[119] A. They charge Operating Expenses, Account No. 
769.2, Service on Customers Premises. 

Q. Am I correct in my understanding that wrhat you 
propose to do is to handle it in a little different w r ay? You 
propose to set up on the books of the Mississippi River 
Fuel Corporation the cost of the oil as an expense in¬ 
curred, and then take in as revenue the cost of gas equiv¬ 
alent used by the customer, or which w*ould have been used 
by the customer, is that right ? 

A. That is right. 

Q. And you come out w T ith the same answer, don’t you, 
wdiether you do it one w T av or the other, isn’t that right? 

A. It does not affect the net operating revenues. 

Q. If you have no further explanation of that item wre wull 
pass to Entry No. 4 appearing on page 77 of Exhibit 1. 
Perhaps you had better discuss Entries Nos. 4 and 5 to¬ 
gether as they relate to the same subject matter? 

A. Well, an explanation of the company’s retirement 
annuity plan is given in this exhibit, starting at the bottom 







of page 39. Briefly, the company makes deductions fpom 
employees’ salaries each month and adds a like ambunt 
of its own funds, both amounts being paid to the A^tna 
Life Insurance Company for purchase of retirement an¬ 
nuities for the employees. The company’s donatioif is 
charged to an expense account in the general expense group 
called Pensions—Current Service. 

[120] These amounts varied from $15,700 in 1940^ to 
$23,800 in 1943. This current service premium is not ad¬ 
justed in this exhibit by Entries 4 or 5, or elsewhere in,the 
exhibit. 

However, in addition to the current service premium, 
the company agreed to make the pension plan retroactive 
from 1939 to the date when the employees entered the 
service of the Mississippi River Fuel Corporation, or| an 
affiliate of the Standard Oil Company (N. J.). No portion 
of this expense is borne by the employee. The paymentsjfor 
this premium have been made monthly and were charged 
to an expense account in the general expense group cabled 
Pensions—Past Services. 

Entries 4 and 5 are made to correct the recording of 
these payments. These payments are believed to be ap¬ 
plicable to prior years, and treating them as current!ex¬ 
penses, causes a duplication in the accounts for this tjrpe 
of expense. 

In order to correct this situation, Entry No. 4 creates 
an Account Payable for the entire amount owing on Jan¬ 
uary 1, 1940 by a transfer from Surplus. Entry No. 5 
transfers the payments made since that date from jthe 
expense accounts to the account payable. 

There were other minor adjustments treated in this entry 
for refunds due to employee cancellations of policies,j so 
that the net transfer from expenses to the account payable, 
were as follows: 1940—$51,845.41; 1941—$27,609.00; 1942 
—$40,807.37, making a total of $120,261.78. 

[121] Q. Do I understand that the amounts you hive 
just read are recommended by you for disallowance in 
those years on account of premiums paid by the company 
to the insurance company for annuities for its employees,, 
'which annuities and payments relate to services rendered 
bv those employees prior to those vears, is that right, prior 
to 1940? 

A. That is correct. 
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Q. Now I want to make it clear that those are the amounts 
in question. That was the purpose of my question or 
statement. Now did you want to proceed with your ex¬ 
planation, Mr. Blease? 

A. Well, the explanation in the text to the entry notes 
that payments for a portion of this past service expense 
were completed in the early part of 1943. In December, 
1943, the remaining amount due was paid by the company 
and no further payments have been made in 1944. In 
other words, they completed their payments on these past 
service annuities in 1943. 

Q. In going hack over your explanation, is it true that 
the company, in addition to these items you have been 
speaking about, has an annuity plan under which the em¬ 
ployee contributes a portion of his earnings, limited to a 
minimum of 2 per cent and a maximum of five per cent, 
which is matched dollar for dollar by Mississippi, and 
both paid to the Aetna Life Insurance Company for the 
purchase of retirement annuities, which payments are 
[122] termed in the agreement as Current Service 
Premiums? 

A. That is correct. 

Q. Now have you made any disallowance whatever, or 
recommended any disallowance whatever, in those pay¬ 
ments? 

A. No, I have not. 

Q. In other words, your entries do not attack that first 
class of pensions which are called Current Service Pre¬ 
miums ? 

A. No, they do not. 

Q. Those relate to current services as rendered, and 
you did not suggest any disallowance of any amounts paid, 
is that right? 

A. That is right. 

Q. Can you give us some statement of the amounts being 
paid currently on account of those Current Service Pre¬ 
miums that you have allowed? 

A. Yes, the amounts are shown on Schedule 15, Sheet 3, 
page 70 of this exhibit, under the account Pensions—Cur¬ 
rent Service. For the year 1940 the amount was $15,719.75; 
for the year 1941—$16,316.54; and for the year 1942—$17,- 
277.78. It continued in 1943 at a higher rate, approximately 
$23,000, which is shown in the exhibit for the 1943 oper¬ 
ations. 





Q. We can take that up when we get to that exhibit. 
But confining ourselves to the years 1940, 1941 and |l942 
for the present, the amounts that you have read arC the 

[123] amounts which the company has paid on account 
of Current Service Premiums, and you have not mad^ any 
recommendation with respect to those? 

A. No. 

Q. That is, you have included them in your exhibit? 

A. Yes. 

Q. Now as to this second class that you recommend be 
disallowed, do I understand that those relate to past serv¬ 
ices that were rendered by the employees prior to the ^ears 
in which the premiums were incurred? 

A. That is correct. In January, and December, of 
1939, the company installed this pension plan, anfl at 
their own expense agreed to make it retroactive tq the 
time each employee came into the service, so that the em¬ 
ployee’s time was calculated and he was given credit for it. 
The company paid for that past time, which is called Past 
Service Premiums. Instead of paying for it in a ^ump 
sum they decided to pay for it in two amounts, onje of 
approximately $2000 a month, and the other of approxi¬ 
mately $1500 a month. The $2000 was to run for five yjjars, 
and the $1500 for approximately 10 years. 

Q. Well, the total liability assumed is shown on page 
77, is it not, with respect to these premiums based on past 
service ? 

A. Yes. 

Q. What was the total amount owing at January 1, |940, 

[124] for premiums on these past services? 

A. $264,042.42. 

Q. Now in your opinion all of this amount of $264,0-42.42 
owing for those premiums as of January 1, 1940, rellated 
to past services and should have been charged by the com¬ 
pany to expenses in years prior to 1940, is that right ?| 

A. In effect, yes. They couldn’t charge expenses jjrior 
to 1940 because they hadn’t incurred the liability, they 
didn’t know how much it was, so that a charge to surplus 
would accomplish the same thing. 

Q. Well, that is what you propose be done? 

A. Yes. 

Q. But in your judgment is any part of the premiums 
incurred on account of services rendered prior to January 
1, 1940 properly applicable to services rendered subsequent 
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to that time, and is any part of those properly chargeable 
to the operations of years subsequent to January 1, 1940? 

A. No. 

Q. And I take it that was the reason for your suggested 
elimination of the amounts in those years? 

A. That is correct. 

Q. Now I note that you make some mention in this entry, 
Entry 4, of Premium Based on Past Service with Standard 
Oil Company (N. J.). Is it true that certain of these em¬ 
ployees were employed by the Standard Oil Company (N. 
J.)*during the period for which premiums are here being 

[125] paid? 

A. By an affiliate of the Standard Oil Company (N. J.). 

Q. Do you know the name of the company? 

A. Mississippi River Engineers Company was one; there 
may be others, I don’t know. 

Q. Did Standard Oil Company (N. J.) contribute a por¬ 
tion of the amount to this fund? 

A. Standard Oil had had its own pension plan and had 
accumulated credits in that plan, and for the employees 
taken over by Mississippi River Fuel Corporation they 
reimbursed Mississippi River Fuel Corporation with the 
fund that they had accumulated up to that date. That 
total reimbursement amounted to $98,185.23. 

Q. As of what date? 

A. That was the total amount that they were reimbursed. 
They received $78,867 in 1939, and the balance of $19,318.23 
in 1940. 

Q. Has Standard Oil paid that amount? 

A. Standard Oil paid those amounts in those years to 
Mississippi. 

Q. Have they paid the $19,318.23 since then? 

A. They paid that in 1940. 

Q. Then what you have done is adjusted the income ac¬ 
counts for the years 1940, 1941 and 1942 so as to remove 
from the accounts, the expense accounts, any out-of-pocket 

[126] amounts expended by the company on account of 
Past Service Premiums, is that right? 

A. That is correct. 

Mr. Littman: Mr. Examiner, I propose to offer in evi¬ 
dence a little later on in this hearing, as an exhibit, a 
copy of the pension agreement, so that the Commission may 
have the whole story. I wonder whether the company 



would be so kind as to furnish some copies for us? We 
are here, a-way from our site of operations, and it seems to 
me that it would be very helpful for this record ifj we 
had in evidence copies of these agreements, so that the 
Commission may have before it the full story as to yhat 
they represent. Would it be possible, Mr. Dougherty, for 
you to get us some copies of those ? 

Mr. Dougherty: Whatever we have, we will furnish [you 
with. I think the best thing to do is for you and I to 
confer some time and see just what it is that you wai|t. 

Mr. Littman: Very well. 


By Mr. Littman: 

Q. Will you please discuss and explain Entry No. 6, 
pearing on page 78? 

A. Entry No. 6 applies to certain of the company’s 


ap- 

ad¬ 


justments made in its original cost study to Operating 
Expenses for the years 1940 and 1941. The company miade 
its entry to record its correction of plant in 1942, antjl at 
that date charged Surplus. However, this study is the] de- 
[127] tail of the operations for the three years, anq so 
I have merely applied the company’s own adjustments back 
to the proper years affected. 

Q. These are the company’s own adjustments, thenj? 

A. That is correct. 


Q. The effect of this entry is to reduce operating ex¬ 
penses by $31,419.69 for the years 1940 and 1941—is that 
the total for the two years? 

A. That is correct. The tabulation by accounts and by 
years is shown on page 79, in which $28,672.43 is applicable 
to 1940, and $2,747.26 is applicable to 1941. j 

Q. This entry does not affect the accounts in the vjear 
1942 or subsequent years, does it? 

A. It does not. 

I 

Q. Will you please explain Entry No. 7, appearing on 
page 79 of Exhibit 1? 

A. Entry No. 7 is the entry for severance and gathering 
taxes comparable to Entry No. 1 for Other Taxes, in that 
the cash payments for each year are reflected in the Re¬ 
counts rather than the accruals for each year. 

Q. In other words, you adjusted the accounts to reflect 
the actual taxes, severance and gathering taxes, paid by 
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the company, which were recorded on the books in ac¬ 
cruals over or under those actual payments, is that right? 
A. That is correct. 

Q. All right, will you next take up Entry No. 8, ap- 

[128] pearing on page 80 of Exhibit 1? Let us discuss 

8 and 9 together. I believe they are related, are they not? 
A. They are. Entry No. 8 and Entry No. 9 record the 

cost of the company’s study of its plant accounts. 

Q. You mean the reclassification or original cost study? 
A. That is correct. They expended money over a period 
of three years which they charged to expenses in each of 
those years, and Entry No. 8 removes it from the expense 
account and sets it up under a balance sheet account, De¬ 
ferred Debits. Entry No. 9 begins to amortize that de¬ 
ferred debit by a charge to operating expenses, beginning 
in the year 1941. The total cost of making that plant study 
was $57,892.38. One-fifth of that amount, to be charged 
to expenses each year, equals $11,578.48, which Entry No. 

9 effects. 

Q. You simply remove from the accounts the amounts 
actually paid and take the total and spread it over five 
years in five equal installments? 

A. That is correct. That has apparently been the Com¬ 
mission’s policy to allow that type of item, and that treat¬ 
ment of the items, in other cases in which I have appeared, 
and while personally I don’t agree with the Commission’s 
policy, I have made this entry in conformity with what 
they have done. 

Q. What is the reason for your view in the matter? 

A. These expenditures are made and have been re¬ 
couped by the company once, through rates. 

[129] Q. In the years in which they occurred? 

A. Yes. By setting them up and spreading them, they 
are allowed to recoup them again in future years. 

Q. You think they ought to have it once but not more than 
once? 

A. That is correct. 

Q. Well, that is not a bad idea. 

Mr. Dougherty: I must interpolate to say that if ac¬ 
curate it would not be a bad idea. 

Mr. Littman: Let’s see how accurate it is. 



By Mr. Littman: 

Q. Did the company earn in excess of a 6^ per cent 
return on its investment in these years, after reflecting these 
expenses ? 

A. It did for the years 1942 and 1943. I didn’t make 
such a computation for the year 1941. 

Q. You haven’t made a computation for those ealrlier 
years ? 

A. That is right. 

Q. But you know they did in 1942 and 1943? 

A. That is correct. 

Q. That is after taking into account the expensed for 
this item? 

A. That is right. 

Mr. Dougherty: As adjusted. 

Mr. Littman: As properly adjusted, yes. 

[130] By Mr. Littman: 

i 

Q. Will you please explain Entry No. 10? 

A. In 1942 the company made a compromise settlement 
with the Cahokia Gas Manufacturers’ Company ovler a 
disputed bill that had been running for some years, 'they 
credited that amount to their current revenue accounts. 
Inasmuch as it was applicable to a period prior to 1^40 I 
removed it from revenue and credited surplus. 

Q. Well, this transaction related to a matter that oc¬ 
curred prior to 1940, is that right? 

A. That is correct. 

Q. And they had some kind of a lawsuit and it was 
settled and the money was received in 1942 and put oii the 
company’s books as revenues in that year, is that right? 

A. That is right; it had the effect of swelling the 1942 
revenues. 

Q. Now what you have done—and this is one of ^our 
adjustments—is to recommend that revenues be reduced 
by that amount in that year, 1942, so that the revenues in 
1942 will not be distorted by a transaction that applied to 
earlier years? 

A. That is correct. 

Q. And the effect of the adjustment is to do what? 

A. The effect of the adjustment- 

Q. (Interposing): I know it decreases the revenues in 
this year. 
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[131] A. It also decreases the net amount of excess reve¬ 
nue over 6Vo per cent. 

Q. In other words your proposed or recommended excess 
amount would be much greater than this if you hadn’t 
made this entry? 

A. It would have been $25,000 greater for this year. 

Q. So these adjustments work both ways, Mr. Dougherty. 

Now go to Entry No. 11, please, and explain briefly the 
reason for making that entry? 

A. Well, that is a somewhat similar entry to the one I 
have just discussed, except that the company decided to 
change their accounting for materials and supplies. It 
had been their policy to buy materials and supplies and 
charge plant accounts or expense accounts directly from 
the voucher, without carrying them in the materials and 
supplies account. In 1942 they decided to set up certain 
telephone materials in materials and supplies accounts, 
which they had previously purchased and had charged to 
operating expenses. In their entry they credited operating 
expenses with this amount and set it up in materials and 
supplies. That involved also materials which had been 
purchased prior to 1940. So I restored that credit back 
to the operating expenses, which would increase the ex¬ 
penses and which would increase surplus. 

Q. If I correctly understand you, prior to 1940 the com¬ 
pany bought some materials and supplies and erroneously 

[132] charged operating expenses with the cost thereof, 
is that right? 

A. Well, it was not exactly erroneous. They charged 
operating expenses with the cost, and later decided to 
carry them under materials and supplies. 

Q. In 1942 they sought to change their accounting by 
charging these materials and supplies to that account, 
and reducing or crediting operating expenses with that 
amount, is that right? 

A. That is right. 

Q. And since this item related to a year prior to 1940 
you simply increased the operating expenses by that amount 
in the 1942 accounts, so as to avoid distortion of the 1942 
year’s operations, is that right? 

A. That is correct. 

Q. Will you explain Entry No. 12? 

A. That entry records the depreciation expense for the 
three years, 1940, 1941 and 1942, in conformity with the 
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stipulation which has previously been put in as an exjiibit 
here. It also records the depreciation reserve balance in 
accordance with that stipulation, and adjusts the book re¬ 
serve to the computed depreciation reserve balance. 

Q. Is the effect of this entry to reduce the depreciation 
expense per books in accordance with the stipulation^ by 
$110,764 in 1940, by $114,237, in 1941; and bv $112,61p in 
1942? 

[133] A. That is correct. 

Q. That is, if the company had recorded in accordance 
with the stipulation, that would have been the expense ? 

A. That is right; also- 

Q. (Interposing): I am sorry—that would not have been 
the expense but the expense would have been reduced by 
those amounts, is that right? 

A. Yes; also the depreciation reserve is increasedl by 
$48,177.86 in this entry to reflect the total accumulate^ de¬ 
preciation reserves from the beginning up to Deceniber 
31, 1942. 

Q. I note in Entry 12, on page 81, in the text appealing 
immediately over the table, that you say, “ * * * to con¬ 
form with studies made of these provisions and reserves 
using an over-all depreciation rate of 3.50% furnishecf by 
Commission Engineers * * What does that m^an? 

A. The exhibit wasn’t corrected to read “per stipula¬ 
tion’’. The negotiations for this depreciation, and the 
results of those negotiations came to me through ComJnis- 
sion Engineers. I did not see the stipulation until this 
week. 

Q. But this is in accordance with the stipulation? 

A. That is correct. 

Q. When you first heard about it, it was through the 
Commission Engineers, and you therefore stated that you 
had gotten it from them? 

[134] A. Yes. 

Q. But it does accurately and correctly reflect the amounts 
that result from the stipulation on depreciation? 

A. That is right. 

Trial Examiner: We will take a recess of five minutes. 

(Whereupon, a five minute recess was taken, after wdjich 
the hearing was resumed.) 

[135] Trial Examiner: I am informed by the reporter 
that because of some difficulty in getting equipment, it ^ill 
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be impossible for him to get out a daily copy of the tran¬ 
script today unless we quit about 4:30 this afternon. That 
will be agreeable with the Trial Examiner, and that will 
be the program. 

It might be well to announce also, at this time, that the 
hearing will recess tonight to reconvene in District Court 
Room No. 2 on the third floor of this building tomorrow 
morning. 

Mr. Dougherty: At the same hour, Mr. Examiner? 

Trial Examiner: It will be 9:30. 

By Mr. Littman: 

Q. With the explanation that you have given in this 
exhibit, and in your direct testimony concerning the various 
adjustments and computations in Exhibit No. 1, do you 
have anything further to add by way of explanation? 

A. Well, I think it might be appropriate to say that 
Schedule 10 is the controlling schedule for all of these 
operating expenses and revenues. The schedule itself refers 
you to supporting schedules for each item, and refers you 
to the schedules showing the journal entries, and each of 
the supporting schedules are also for 3 years and show the 
adjustments applicable to each group of accounts. 

I have attempted to key them all in so they could be 
[136] easily followed. 

Q. You have brought forward, have you not, in summary 
form, the results of your study in Exhibit 1 to the summary 
table on page 2 of that exhibit? And as you have hereto¬ 
fore stated, none of the figures in this exhibit, reflect the 
income tax saving which would result if the rates were 
reduced ? 

A. That is correct. 

Q. That computation is made in Exhibit No. 2, which you 
have heretofore explained? 

A. Yes. 

Q. Before leaving Exhibit No. 1, from your examination 
of the books and records of account of Mississippi River 
Fuel Corporation, are you prepared to state what condi¬ 
tion you found those records and accounts in? 

A. The company’s accounts and records are in an ex¬ 
cellent condition. The books are fairly simple, they are all 
supported by vouchers; there was no reason to make esti¬ 
mates in the Plant accounts or in other places, I could find 





all the material I needed in the company’s offices to suppprt 
each of the entries. 

Q. In your judgment, therefore, the original cost invest¬ 
ment of and in the properties reflected in your exhibits 
could be correctly and was correctly ascertained from those 
books as reflected in your exhibits; is that right? 

A. That is correct. 

[137] Q. You found it unnecessary, and it is unneces¬ 
sary, to make any estimates of costs or values for jthe 
purpose of this proceeding? 

A. That is correct. 

Q. Very well. Will you please take Exhibit No. 3. Does 
this exhibit set forth the results of your study of the 1^43 
operations of the Mississippi River Fuel Corporation? 

A. It sets forth the results of my study of the 1^)43 
operations, and also compares them in detail and in tcjtal 
with the 1942 figures brought forward from Exhibit lj. 

Q. Mr. Blease, will you please turn to page 1. I njote 
that at the foot of the table appearing on the bottom of tjiat 
page, you show" a figure labeled “Excess Earnings”,| of 
$1,662,854. Do you find that figure? 

A. Yes, that is for the year 1942. 

Q. Yes. Now, in your Exhibit No. 2, covering the sdme 
year, you show a figure there labeled “Excess RevenuC— 
*1942”, in the amount of $1,276,807. That appears |on 
Schedule 1 of Exhibit 2, in the amount of $1,276,807. l^ill 
you please explain what accounts for the difference between 
the Excess Revenue figures shown in Exhibit 2, and that 
shown in Exhibit 3 for the year 1942? 

A. Well, Exhibit 2 does not reflect the savings in gas 
purchase contract with United Gas Pipe Line Company, ^ue 
to the Commission’s order reducing rates. In the vjear 

[138] 1943, that saving became effective, and in order 
to make the two years comparative I applied it in the 1942 
figures. That computation as to how it was derived is 
shown on Schedule 8 in Exhibit 3. That amounts to $397,- 
836. There is a small adjustment made in the engineer’s 
study, termed Cost Allocation, of $11,789 credit to Revenue. 
This $397,836, less $11,789, plus $1,276,807 shown on Sched¬ 
ule one of Exhibit 2, equals $1,662,854, the figure which j we 
are discussing. 

Q. In other words, for purposes of Exhibit No. 3, where 
you used the 1942 figures you have reflected, projected 
back through the year 1942, the reduction by reason of— 
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well, the reduction in the cost of gas purchased from United 
Gas Pipe Line Company, which reduction became effective 
actually on April 1, 1943? 

A. That is correct. 

Q. You did that simply to make the two years, 1942 and 
1943, comparable, as they are compared in Exhibit No. 3? 

A. That is correct. 

Q. You say that accounts for practically all of the 
difference? 

A. That accounts for $397,836 of the difference. 

Q. Now, you mentioned a figure of $11,789. Does that 
figure represent a certain net reduction in revenues due 
to changes in the company’s rates that occurred through¬ 
out the year 1942, which vou projected back to January 
1, 1942? 

[139] A. That is as I understand it. That adjustment 
was made in the engineer’s cost allocation. 

Q. They made the adjustment and you simply reflected it 
in here? 

A. That is correct. 

Q. Now, that $11,789 adjustment in revenues, downward, 
together with the adjustment of $397,836 downward in gas 
purchased by reason of the rate reduction in gas pur¬ 
chased from United, those together account for the differ¬ 
ence in the excess revenues between Exhibits 2 and 3? 

A. That is correct. 

Mr. Dougherty: Excuse me. I don’t understand that 
$11,789, Mr. Littman. Would you ask the witness to point 
out to me where it is, in what schedule? 

Mr. Littman: It is in one of the engineering exhibits. 

Mr. Dougherty: How is it reflected here, that is what I 
want to find out? 

Mr. Littman: Suppose you give Mr. Dougherty a more 
detailed explanation of it. 

The Witness: The $11,789 is an entry made in Mr. 
French’s cost allocation. 

Mr. Dougherty: Oh, I see. 

The Witness: That $11,789, which is a reduction in reve¬ 
nues, would decrease your net operating revenue and hence 
decrease the excess earnings. The $397,000 figure is a 

[140] decrease in gas purchased expense, which would in¬ 
crease your net operating revenue and your excess earn¬ 
ings. Those two figures, together, added to the excess earn- 
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ings shown on Schedule 1 of Exhibit 2, will equal the figure 
of $1,662,854. 

Mr. Dougherty: I see, thank you. 

By Mr. Littman: 

Q. Is it also true that you have made a retroactive ad¬ 
justment in 1943, from April 1, 1943, back to the 1st of] the 
vear, to reflect the reduction in gas purchased from United? 

A. Yes. 

Q. For the full year? 

A. Well, the reduction became effective April 1, ^o I 
reduced it for the first 3 months to the current conthict 
price. That calculation is shown in Schedule 8. 

Q. So that in Exhibit 3, for both 1942 and 1943, you tyave 
reflected the rate reduction that would have been in effect 
if United’s rates had been reduced effective JanuarV 1, 
1942? 

A. That is true, in Exhibit 3. 

Q. Now, you summarize the results of your 1943 study as 
compared with 1942, in the table at the bottom of page J. of 
Exhibit 3, do you not? 

A. Yes sir. 

Q. What is the excess earnings there shown, in excess of 
the 6M> percent return on the net investment rate base, 
[141] at December 31, 1943? 

A. $2,000,484. 

Q. Let us first take up the item of Plant which appears as 
$23,246,126. Do you show the net changes in plant) in 
Schedule 1, page 6 of Exhibit 3, as between the end of 1|942 
and the end of 1943 ? 

A. That is correct. 

Q. Is it true that there was a net decrease in the t<j>tal 
plant before depreciation of $218,293.59 ? 

A. No, that was an increase in plant. 

Q. I am sorry. This is before depreciation. It is an 
increase in Plant in 1943? 

A. Yes. 


Q. What is the net change in the investment, in the pet 
investment, between those years, after allowing for deprecia¬ 
tion? 

A. The change in the net investment is a reduction of 
$536,199, for 1943, over 1942. 

7—9181 
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Q. What, generally, was the main cause of the investment 
going down something like a half a million dollars between 
those two years? 

A. The cause was a $754,493 increase in the depreciation 
reserves; there was also an increase in the Plant of $218,294. 
Those two figures net equal $536,199. 

Q. In other words, there was an increase in plant, hut 

[142] a much greater increase in depreciation reserves, 
which had the effect of reducing the rate base $536,000? 

A. That is correct. 

Q. That is as between the end of 1942 and the end of 1943 ? 

A. Yes. 

Q. Still looking at Schedule 1, that has the effect of re¬ 
ducing the 6 V 2 percent return on that net investment rate 
base, does it not, by $34,853 in 1943? 

A. That is correct. 

Q. Now, will you please turn to Schedule 2 ? Do you show 
there a comparison in the operations for each of the years 
1940 to 1943, inclusive? 

A. I do. That comparison is for four years, and in order 
to make a true comparison this reduction in gas price has 
been reflected throughout the four-year period. The only 
difference between the figures shown on this Schedule 2 of 
Exhibit 3, and similar schedules in Exhibit 1 , are the reduc¬ 
tions in gas purchases for each of the years. 

Q. And that simply reflects the United reduction back 
through the years? 

A. That is correct. 

Q. That is the only change? 

A. Yes. 

Q. This table also does not reflect any tax saving, does 
it, that would result if rates were reduced? 

[143] A. No, it does not. 

Q. Here is an item that I would like very much to have 
you explain. I note that you have included in 1943 a much 
larger amount in the proposed rate base for incomplete 
construction than you recommended in 1942, the amount in 
1942 being $68,448, whereas, in 1943, the amount is $235,449, 
an increase of $167,000. Do you show a breakdown of such 
construction work in progress as of December 31, 1943, per 
books? 

A. I do. That is shown in Schedule 4, Sheet 2, page 10 of 
this exhibit. 



Q. You have made no adjustment, have you, in that 
figure ? 

A. That is the figure appearing on the books. 

Q. Now, the biggest item is the first one, $194,486, 
entitled, “Construction of 6-10" lines from point in Arkan¬ 
sas River to new header on north side of Arkansas River.” 
What was the reason for that rather large item of construc¬ 
tion? 

A. In 1942, they had a severe flood, which broke or carried 
away the pipe at four of the river crossings aerosi the 
Arkansas River. That represents the amount of construc¬ 
tion work in progress in effect in 1943, which had not yet 
been transferred to the Plant account. 

Q. This item is not for the purpose of enlarging the 

[144] facilities for the purpose of getting new business, 
is it, but simply to repair a major break in the line? 

A. That is correct. 

Q. Is the same generally true of the other items, or not? 

A. The same is generally true of the rest of the items. 
They are briefly described, and I don’t think you could say 
that any of them were for the purpose of securing new busi¬ 
ness. 

Q. That is, they are not for the purpose of extending jines 
into new territory to take on new business? 

A. That is right. 

Q. Will you please turn to page 16 of Exhibit 3, in 
which you summarize your proposed adjustments affecting 
revenue and expense accounts? Do you summarize in here 
all the adjustments that you have made for the years 1942 
and 1943? 

A. You are speaking of Schedule 10? 

Q. Yes. 

A. Yes. 

Q. Are all of those adjustments reflected in your cohtrol 
sheet, Schedule 9 of Exhibit 3, which shows the per book 
figures for 1942 and 1943, the adjustments net for eaqh of 
the accounts there shown, and the amounts after adjust¬ 
ment? 

A. That is correct. 

Q. Perhaps we can shorten this a little bit. 

[145] The first item under Gas Revenues is entitled, 
“Severance and gathering taxes billed to customers.” Did 
you make the same character of adjustment in 1943 that 
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you explained in one of your entries for 1942 affecting 
severance and gathering taxes? 

A. Yes, that is true of all of the entries here, except one. 

Q. And that one is under Other Operating Expenses, X 
think it is the second item down near the center of the tabula¬ 
tion, in the amount of $26,572.16, entitled, “Payments to 
Laclede Gas Light Co. and St. Louis County Gas Co. for 
costs incurred by them to produce substitute gas during 
January 1942.” Is that right? s 

A. That is correct. 

Q. Is it your recommendation that this sum be eliminated, 
for purposes of this rate proceeding, from the 1943 operat¬ 
ing expenses of Mississippi? 

A. That has been eliminated from the Operating Ex¬ 
penses ; and if you will notice, the same item is carried down 
to Miscellaneous Income Deductions, as a contra-account. 
For the purposes of this, that is, in effect, an elimination. 

Q. You don’t propose that it be allowed in the rates for 
the future? 

A. That is correct. 

Q. So, for all practical purposes, it is an elimination? 
[146] A. Yes. 

Q. Now, will you give your reasons, briefly, for making 
that recommended adjustment? 

A. Those were payments made by Mississippi to Laclede 
and St. Louis County Gas Company as an aid to them in 
rehabilitating their manufactured gas equipment. The 
item, as I understand it, was not one which the company was 
obligated to pay, nor will it occur again in the future. 

Q. Do you consider it to be a non-recurring expense? 

A. That is correct. 

Q. Can you state how much was paid to Laclede and how 
much to St. Louis County Gas Company? Can you split 
that as between those two companies? 

A. It was approximately $700 to Laclede and the balance 
to St. Louis County. I don’t have the exact figures. 

Q. You mean the other way around? 

A. $700 to St. Louis County and the balance to Laclede, 
excuse me. 

Mr. Littman: Mr. Examiner, I would like to have marked 
for Identification at this time certain correspondence relat¬ 
ing to this item. 




I would like to have this marked as Exhibit No. 6, jvhich 
consists of the following—I have caused these letters to 
be clipped together because they all relate to the same 
general character of item, and I thought it might be more 
convenient. I 

[147] The first is a letter dated September 8, 1943, from 
Mississippi River Fuel Corporation to The Lacled4 Gas 
Light Company, transmitting their check in the sum oij $25,- 
679.62, which, according to this letter, represents onji-half 
of the cost to Laclede of rehabilitating its generating appa¬ 
ratus for the production of water gas, one-half the c<j>st of 
training men from October 27, 1942, to February 28, 1943, 
and one-half the cost of materials, supplies and maintenance 
between the aforesaid dates. 

The second item in this exhibit is a letter dated Septem¬ 
ber 8, 1943, from Mississippi River Fuel Corporation to 
St. Louis County Gas Company, transmitting check in the 
sum of $892.54; the reason for the payment is stated in the 
letter. 

As item No. 3 to this exhibit, there is a letter front The 
St. Louis County Gas Company to Mr. B. C. Comfort, Vice- 
President and Manager of Mississippi River Fuel Corpora¬ 
tion, and a letter dated September 13,1943, from Mississippi 
River Fuel Corporation to The St. Louis County Gas pom- 
pany, relating to this item of payment of $892.54. 

May that be identified as Exhibit No. 6? 

Trial Examiner: The documents described by counsel 
will be marked for Identification as Exhibit No. 6. 

(The Documents Referred to Were Marked as Exhibit 
No. 6 for Indentification.) 


[14S] By Mr. Littman: 

Q. I hand you Exhibit No. 6 for Identification, Mr. 
Blease, and ask you whether you caused these copies to 
be made of the correspondence which it purports to repre¬ 
sent? 

A. Yes, these letters were attached to vouchers, company 
vouchers, recording the payments to these two companies 
for these amounts. 

Q. Will you state which letters were attached to \piich 
vouchers, please? 

A. The first letter, dated September 8,1943, was attached 
to Voucher J-14, September, 1943, in payment to The 
Laclede Gas Light Company. 
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The next letter, dated September 8, 1943, to St. Louis 
County Gas Company; the third letter, dated September 
10, 1943, to Mr. Comfort; and the fourth letter, dated 
September 13,1943, to The St. Louis County Gas Company, 
were all attached to Voucher J-13, September, 1943, in 
payment of the check to St. Louis County Gas Company. 

Q. Do the originals contain the original signatures of 
the persons whose names appear as the signatories of 
these letters? 

A. Yes. 

Q. Do you have any further explanation to make of 
this item," or do you feel that your explanation, together 
with these letters, is sufficiently ample to cover the situa¬ 
tion? 

[149] A. I feel that they cover the situation. 

Q. I note from Schedule 10 of Exhibit 3 that the pay¬ 
ments to Aetna Life Insurance Co. for past service pre¬ 
miums were much greater in 1943 than in 1942 being, in 
1943, in the amount of $91,428. Will you explain why the 
amount increased? 

A. The company, as I stated before, was paying this 
past service premium in 2 amounts—one called past service 
premium and the other one additional past service premiums. 

Q. The past service premiums related to Mississippi 
River Fuel Corporation employees, and the additional past 
service premiums related to those employees of Mississippi 
who had formerly been employed by the subsidiary of the 
Standard Oil Company (New* Jersey)? 

A. That is correct. The past service premium, in the 
amount of approximately $2,000 per month, was paid out 
in March of 1943, and further payments then ceased. The 
additional past service premiums still had almost five 
years to run, but the company elected to pay the balance 
in cash in December, 1943, and wiped that contract off its 
books. It had never set the obligation up on its books. 

Q. Then as I understand your testimony, the status as 
of December 31, 1943, was that the company had paid up 
all that it owed on these so-called past service premiums, 
and additional past service premiums? 

A. That is correct. 

[150] Q. And this lump sum payment took care of the 
situation ? 



A. That is right, it was approximately $75,000, I thjmk, 
paid in December in a lump sum payment to liquidate the 
remainder of the obligation. 

Q. Of course, you here recommend, as you did in lj)42, 
that this item be disallowed as an expense in that year? 

A. I do. 

Q. And do I correctly understand that you have allowed 
all payments made, however, by the company in 1943 for 
current premiums on account of pensions? 

A. That is correct. 

Q. What did that amount to in 1943 ? 

A. The amount paid is shown on page 26 under pen¬ 
sions—Current Service—$23,827.68 for 1943. 

[151] Q. From your knowledge of the accounts and 
records of the company, and its income in the years to 
which these past services relate, are you prepare4 to 
state whether the company has earned sufficient income 
in those years to have recouped, through the mediunj of 
past operating expenses and revenues, these amounts that 
you have disallowed for past service premiums? 

A. The company’s earnings, and the dividends, 4nd 
the surplus account, are all shown on page 97 of Exhibjt 1. 

In the first place, in answer to your question, I djm’t 
know how many years backwards these past service pre¬ 
miums apply, offhand. I think I have such a computation 
in my working papers showing each individual employee. 
But you will note that starting in 1936 the company has 
paid a dividend each year through 1943. Certain of tljiose 
dividends was in sufficient amount to cover these payments. 

Q. What would you say if I were to revise my question 
so as to ask you whether they have recouped it on the 
basis of having earned enough in addition to a 6% per (bent 
return on their net investment, to have paid for tl^ese 
items? 

A. I have made no computation of that nature. 

Q. Have all the other adjustments been explained al¬ 
ready in connection with your entries in Exhibit 1? I am 
now speaking of the adjustments that appear in Schedule 
10 ? 

A. Yes, all of the adjustments appearing in Schedul 

[152] are similar in form to those appearing in 
same adjustment schedule for the 1942 exhibit. You will 
note that Taxes has not been adjusted by any amount in 
1943. WTaen this schedule was prepared there weren’t 
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enough taxes paid at that time to substitute payments for 
accruals. So I have accepted the accruals on the books 
as being correct for the year 1943. 

Q. But you did, in your summary that appears on page 
1, reflect the income tax saving that would result from the 
reduction in rates down to an earnings of 6 l /z per cent 
on the investment rate base ? 

A. That is correct. 

Q. Those excess earnings are $2,000,484? 

A. Yes. 

Q. What were the federal income taxes paid by the com¬ 
pany in 1943 ? 

A. The amount accrued in 1943 was $1,735,000. 

Q. That is shown in Schedule No. 9? 

A. Yes. 

Q. And what federal income taxes would have been 
paid in 1943 if the company had earned 6M> per cent 
return on the net investment rate base after reflecting 
the adjustments which you have recommended? 

A. That figure is shown on Schedule 3 in the amount of 
$366,403.64. 

Q. So that the income tax savings would have been 
how much? 

[153] A. $1,368,596.36. 

Q. Will you please turn to page 8 of Exhibit 3 and 
look under the Excess Revenue Column, Schedule 6. 
Shouldn’t you have a parenthesis around that total of 
$1,368,596.36? 

A. Yes, that is a typographical error. 

Q. That should be corrected by inserting a parenthesis 
around that number? 

A. Yes. That has been corrected in the copy submitted 
to the Trial Examiner and in the copies distributed this 
morning. 

Mr. Littman: Very well. Those who have copies not 
showing that correct, will kindly correct their copy 
accordingly. 

By Mr. Littman: 

Q. I believe that covers the explanation of this exhibit. 
Do you have anything further that you want to say to 
further clarify it? 
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A. Well, this exhibit is a continuation of Exhibit Not 1, 
and largely, I think, the explanations there and the sup¬ 
porting schedules and so forth in Exhibit 3 are self- 
explanatory. 

Q. You computed the income taxes for 1943 in the s^me 
manner as you did for 1942, as heretofore described, 
namely, by starting out with the company’s own net taxajble 
income figures, per return, is that right? 

A. Yes sir. 

Q. That was the basis upon which you made ypur 

[154] calculations? 

A. That is correct. 

Mr. Littman: We have no further questions on direct 
of this witness. 

I would like to suggest, before we adjourn, Mr. Examiner, 
that it has been found in our practice that in cases of 
this character they are expedited and facilitated by cojm- 
pleting as much of the direct examination as possible, 
and not going forward with cross examination until we 
have pretty substantially put in our case, deferring crpss 
examination until that time. 

That is for a number of reasons. One, which occurs; to 
me now, is that onec the case is in, or substantially in, 
opposing counsel have the whole picture before therm 
and need not ask questions of one witness when tjhe 
witness to follow might be the one who is going to sustain 
the burden on any particular item. 

Therefore I would like to suggest that tomorrow moan¬ 
ing we be permitted to go forward with our remaining 
exhibits, which are largely engineering exhibits relating 
to the operations of the company, gas sales and purchase 
contracts, and allocation—going right on through to the 
end of our case and then having cross examination immeqi- 

atelv thereafter. 

* 

Trial Examiner: Is there any objection to that procedure 
on that part of counsel for the respondent? 

j 

• ••••#• 

| 

[155] Cross-examination: 

Q. On working capital, Mr. Blease, will you turn to yofir 
computation in this Exhibit 1. That is on page 43. ^y 
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understanding is that these figures are based on the oper- 

[186] ating expenses for 1942, is that correct? 

A. Yes, sir. 

Q. And did you make any similar computation for 1943? 

A. I have since made a similar computation, yes. 

Q. And do you come out any different than you did on this 
1942 computation? 

A. Yes, sir. 

Q. Without giving me it item by item, what is the total? 

A. The total arrived at by using 1943 as a basis is 
$453,256. 

Q. Does that computation result in any change in cash 
working capital? 

A. Yes. The cash working capital is $171,634. 

Q. And is there any change in Materials and Supplies? 

A. Materials and Supplies is changed from $260,000 to 
$281,622. 

Q. On that point of Materials and Supplies, you mention 
in your text at one point, on page 23, that the company main¬ 
tains as few materials and supplies accounts as possible, 
and in many instances charges these Materials and Supplies 
direct to Plant or Expense, without putting them through 
a Materials and Supplies account. Do you recall that? 

A. That is correct. 

Q. Now, wouldn’t that tend to understate the actual 
Materials and Supplies accounts as kept by the company in 

[187] reference to the physical materials and supplies that 
are distributed over the company’s system? 

A. It would tend to understate the Materials and Sup¬ 
plies, but overstate the Plant, which is also a part of the rate 
base; overstate the expenses for that particular period, 
which come into this computation of 45 days of expenses. 

Q. Well, of course, it would depend on whether the 
charges to expense were in this period that you talk about, 
or whether they had been made some year or two before, 
wouldn’t it? 

A. That is correct. 

Q. But that would have some effect on the materials and 
supplies account itself? 

A. Yes. 

• •••••• 

[192] Q. The special allowances which you say have not 
been made, contemplate these things such as contingencies 
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and minimum bank balances. What contingencies do you 
have in mind? 

A. Such as a break in the line that they had in 1942. ! 

Q. That cost how much? 

A. It is in the nature of over $200,000. The costs haven’t 
finally been assembled. 

Q. But it is a substantial amount. I think in >jour 
Exhibit 3, Schedule 4, you show that as $194,486. 

A. Yes, sir. 

[193] Q. And that is recognized, that sort of payment, as 
a contingency for which working capital should be avail¬ 
able? 

A. That is not my idea of working capital, no, sir. 
That is the financing of its Plant account. That is the 
reason they have bonds outstanding, that is the reason 
they have stock outstanding; and this Work in Progress 
account, I have included here as Plant, on which to 4arn 
a return. If I gave you working capital on that, too, jvou 
would have a duplication. 

Q. Is it your idea that if a river crossing goes outj we 
can go sell some bonds to raise the money and wait hntil 
that is done to fix the river crossing? 

A. My idea is that your stockholders vrouldn’t let them¬ 
selves get in a position where they had absolutely no cja.sh. 
Then that is a reservation of surplus or prior eaijned 
profits. 

Q. You recognize that you have to have the money 
someplace for it? 

A. Well, not necessarily. That was the highest flood 
in 99 years, in 1942. I hope they don’t have another one. 

Q. They had one both in 1942 and 1943, didn’t they'? 

A. Yes. The 1943 flood, however, didn’t break any pipe 
lines, if I am right. 

Q. I think you are in error in that, Mr. Blease. Put 
what we are getting at is that you do recognize that Con¬ 
tingencies happen which require the immediate availability 

[194] of money. Now, your contention, as I understand it, 
is that that money should be made available by reservations 
from surplus by the company itself? 

A. Or by tax payments or by depreciation accruals. 
There are a lot of ways to get money into the company. 

Q. But by some other means than including it in working 
capital? 
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A. That is right. This working capital is to take care 
of its operating expenses. 

Q. You don’t feel that that is a cost, that is, the holding 
in readiness of that amount of money, or an amount of 
money that would be adequate to take care of contingen¬ 
cies, is a proper cost that should be charged against those 
who are served by the pipe line? 

A. If you could determine how much money would be 
necessary for contingencies, and if it was a reasonable 
assumption that the contingency was going to happen and 
the money was going to be required, and that that was 
an operating expense rather than a Plant or Depreciation 
Reserve item, I imagine some provision would be made 
for it. But I am not the President of the company, and 
I don’t know what is going to happen. 

Q. So you make no such provision for contingencies of 
this sort? 

A. Not for contingencies that would happen to the Plant 
account. The Plant account itself is earning a return. In 
[195] this particular case, Construction Work in Progress 
is earning a return. 

Q. That is, after it is put in? 

A. Yes. The Materials and Supplies account, which is 
included in Working Capital, is largely construction mate¬ 
rials and supplies. 

Q. What we are talking about, Mr. Blease, is having 
available the funds to meet these contingencies, which funds 
must be spent before they get into Plant account. As I 
understand it, you feel that any necessity of having avail¬ 
able such funds to meet those contingencies must come from 
some other source than an allowance in Working Capital? 

A. That is right. I would prefer to say that it would 
come from the bond indebtedness. 

Q. Well, of course, that bond indebtedness is already 
spent, isn’t it? There is no cash from bonds that have 
been issued. That is not cash in the company’s posses¬ 
sion. 

A. They issued $800,000 worth of notes in 1944, for 
which they still have the cash on hand. 

Q. Well, they have had to borrow that money, isn’t that 
so? 

A. That is right. 

Q. And they have to pay an interest rate on it? 






A. That is correct. 

Q. And so that is one solution you have, namely, that 

[196] the company itself must .pay the charge on thjat 
money rather than have it included as a charge in the 
expenses that would be paid by those who are served by 
the pipe line? 

A. Until such time as the funds are invested for tlie 
benefit of the customers, yes. 

Q. Now, you indicate here that these tax accruals pro¬ 
vide large cash balances, and that the average of the tax 
accrual in 1942 was $1,421,673. As a result of your re¬ 
computation of the taxes, and what taxes would be if 
the so-called excess earnings were eliminated, that average 
tax accrual, of course, would be much less? 

A. Are you assuming that the savings in taxes would ^>e 
passed on to the customer? 

Q. Well, that is what you are assuming in making yohr 
assumptions in your exhibits, aren’t you? 

A. I mean, in your question is that your assumption?! 

Q. Yes, I am assuming that the revenues of the company 
would be exactly as you indicate in your exhibits, and that 
the taxes paid by the company would be as you have com¬ 
puted they would be. 

A. They would be less, yes. 

Q. I think you showed that income taxes, as you com¬ 
puted them for 1942, or on the 1942 figures, would be 
$371,852? 

A. That is Federal income taxes, yes. 

Q. And other taxes would be $302,322. So that tlie 

[197] total tax bill for that year would be $674,174? 

A. That is correct, assuming that all tax savings were 
passed back to the customer. 

Mr. Littman: And assuming that all rates were reduced? 

The Witness: Yes. 

. 

By Mr. Dougherty: 

Q. Now, your average tax accrual, of course, would ije 
less than $674,000, because that is the total for the year? 

A. Well, I don’t know. You see, you accrue on Federal 
income taxes for 15 months before you make the first pay¬ 
ment. 

Q. Well, you accrue them during the year? 

A. Yes. 
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Q. The accruals apply to the year itself? 

A. Well, it also carries on over to the next year until you 
begin to make payments. 

Q. That is, until March of the following year? 

A. That is right. 

Q. Your average would not be the total, though? 

A. I don’t know what you mean by that, sir. 

Q. If you are accruing—take your other taxes, your 
property or whatever taxes you are paying, if you accrue 
them monthly during the year your average tax accrual 
on hand is not the sum of the 12 months’ accruals? 

A. No. 

Q. So, as I say, the figure I have given you here of » 

[198] $674,000, which is your figure, would represent the 
total tax accruals for the year rather than an average? 

A. Well, I think we can get at that by saying what the 
average accrual is as against the tax expense for the year 
1942. That tax expense for the year 1942, Federal and 
other taxes, is showm to be $1,750,000, approximately, 
while the average tax accrual as I show it is $1,400,000-odd. 

Q. How did you compute that average, do you recall? 

A. I merely took the amount of the accruals on the Gen¬ 
eral Ledger, the balance of the accrual on the General 
Ledger for each month, added them and divided by 12. 

Q. Well, at any rate, you have considered that whatever 
cash was available through tax accruals would be usable 
by the company in meeting any of these contingencies, 
such as the loss of river crossings or other sudden ex¬ 
penditures? 

A. I am assuming that the funds would be there and 
the company could use them if they wished. 

Q. Now, those tax funds almost always are invested in 
tax notes, aren’t they? 

A. This company has made it a practice in the last few 
years to do so, that is, the Federal tax funds. 

Q. So that actually, so far as the federal taxes are con¬ 
cerned, this company has tied up its money in those Fed¬ 
eral tax notes? 

A. On which it was earning a small return, yes. 

[199] Q. Probably less than 1 percent. 

A. That is correct. 

• •••••• 


[205] Q. Will you turn to Entry No. 4, Mr. Blease, which 
also is related to Entry No. 5, and which has to to with the^e 
amounts paid for past service annuities. 

You have described those adjustments to some extent jin 
your text on pages 39 and 40, and also on 41. You became 
familiar with this company that was called the Missis¬ 
sippi River Engineers Company, during the course of yojir 
investigation of these books? 

A. Somewhat. 

Q. Well, are you familiar with this fact, that the company 
performed no services except for the Mississippi River Fuel 
Corporation? 

A. That is what I was told, yes, sir. 

[206] Q. And did you learn that the purpose of its organi¬ 
zation was to continue certain annuity and retirement 
rights that employees who came to this project in 1928 hzjd, 
as a result of former employment by subsidiaries of Stand¬ 
ard Oil Company (New Jersey) ? 

A. I was so informed. 

Q. Now, a portion of this back service that is considered 
in your entries, represented service before the year 1929 
when these men came out. That is vour understanding, 
is it? 

A. I didn’t make a computation of how many years back 
it ran. 

Q. Well, what I am getting at is that there were son|ie 
rights that were involved, some past annuity rights th^t 
were involved prior to the years when these men came to 
work on this gas pipe line project, whether working far 
Mississippi River Engineers or directly working for the 
Fuel Corporation? 

A. I think so. 

Q. And isn’t that what was paid for when this fund came 
about, by the Standard Oil Companv when they paid this 
$98,185.23? 

A. That was the amount of credits accumulated by Stand¬ 
ard Oil in its retirement plan, and which they turned ovCr 
to Mississippi to help defray the cost of their retirement 
plan. 

Q. And that represented service as well as with Missijs- 

[207] sippi River Engineers, it represented service that 
some of these men had had either with the Hope Natural 
Gas Company or the Peoples Natural Gas Company <j>r 
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other gas subsidiary companies of the Standard Oil Com¬ 
pany? 

A. Yes. 

Q. So that, so far as those particular past services were 
concerned, whatever had accumulated under that Standard 
Oil plan was taken care of by this payment? 

A. That is right. I don’t know’ whether the Standard 
Oil plan payments wrould have accumulated as rapidly under 
their plan as Mississippi would under their plan had it 
been made retroactive, but whatever Standard had accu¬ 
mulated w’as turned over to Mississippi, yes. 

Q. Therefore, the amount that Mississippi River Fuel 
Corporation paid out actually represented past services 
with it ? When I say the amount it paid out, I mean of its 
own funds. 

A. That is a point that I never could get straight in 
talking with Mr. Simpson and Mr. Shuttleworth, and the 
rest of them. I don’t know just w’hat happened, whether 
there were any payments other than for employees of Mis¬ 
sissippi River Engineers Company or not, and I don’t think 
there are records in the office that would tell that. I 
searched for everything there, and the company helped me, 
and we couldn’t determine that. 

[208] Q. Well, you are cognizant of the fact that for the 
period that the particular men were employed by Missis¬ 
sippi River Engineers, it covered services which those men 
were rendering for the Mississippi River Fuel Corpora¬ 
tion— 

A. (Interposing) The Mississippi River Engineers per¬ 
formed services for the Mississippi River Fuel. 

Q. And for no one else? 

A. I think that is correct. 

Q. Then there finally came a time when all of those men 
on the Mississippi River Engineers’ payroll wrere trans¬ 
ferred over to the Mississippi River Fuel Corporation? 

A. When Mississippi River Engineers ceased to do busi¬ 
ness, its employees were transferred to Mississippi River 
Fuel Corporation. I don’t know whether they were all 
transferred, in toto, or not. 

Q. You didn’t check that? 

A. Well, I couldn’t get a payroll of Mississippi River 
Engineers. Those records are in New York or elsewffiere. 

Q. At any rate, you didn’t make any inquiry, further in¬ 
quiry than what you could find here? 
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A. Well, I made the statement in the text of this exhibit 
that Mississippi River Engineers employees were taken 
over by Mississippi River Fuel Corporation. Whether 
they all were or not, I don’t know. 

Q. Now, when these retirement plans are put into effejct, 

[209] not only in this company but in many companies, isj it 
not a customary thing that past service annuities are con¬ 
sidered and credits are given for past service by the com¬ 
pany which is setting up the plan ? 

A. I have seen several of these in which past service wjas 
given credit, yes. 

Q. And that is done, is it not, Mr. Blease, because if the 
men are near the retirement age, you must give them that 
past service in order to provide reasonable annuities uppn 
their retirement, at least that is one of the reasons? 

A. That is one reason. I assume you are saying that the 
company has never had a retirement plan up to that par¬ 
ticular point? 

Q. Yes. 

A. Sometimes the plans change from the company Re¬ 
tiring its own retirement plan and putting it in with jan 
insurance company like Aetna. In some cases of tljat 
nature, the company continues to carry the employees 
under the old plan rather than buying an annuity. 

Q. With respect to the Mississippi River Fuel Corpora¬ 
tion, there were a number of employees of that company 
direct, who were not covered by these annuity payments 
made into the Standard Oil Company annuity trust ? 

A. That is correct. 

Q. That is, the Mississippi River Engineers group only 

[210] covered employees who had formerly worked fpr 
subsidiaries of the Standard Oil Company—you learned 
that, did you not, Mr. Blease? 

A. Well, I understood that Mississippi River Engi¬ 
neers—I was so told—was formed to protect the employefes 
who had been in service prior with subsidiaries of Standard 
Oil, and primarily the purpose of Mississippi River En¬ 
gineers was to carry on this Standard Oil plan, inasmuch 
as the employees of the Mississippi River Fuel Corporation 
were not eligible to participate in Standard’s plan. 

Q. That is, in order to get these men to come out he^e 
and start in on this project in 1928, that was one of the 
inducements that was held out? 
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A. That was one of the considerations, I gness, yes. 

Q. And there were a number of other men hired directly 
by Mississippi River Fuel Corporation who had not had 
any previous service under this Standard Oil annuity plan? 

A. That is right. 

Q. Now, so far as that group is concerned, the first time 
any annuity plan was set up was in 1939? 

A. That is right, in January of 1939. 

Q. When this respondent first set up an annuity plan or 
pension plan for its employees? 

A. Yes. 

Trial Examiner: We will take a recess of five minutes. 

(Whereupon, a five-minute recess was taken.) 

[211] Trial Examiner: Proceed. 

By Mr. Dougherty: 

Q. Mr. Blease, we were discussing Entries 4 and 5, and 
I think you said that you recognized that certain plans, 
when first put into effect, did frequently provide for recog¬ 
nition of past service. 

Now these amounts that were paid by the Mississippi 
River Fuel Corporation, so far as the past service annuities 
are concerned, had not been previously charged to Expense, 
or had not been collected through the Expense Accounts in 
these past years? 

A. That is correct. 

Q. And it required, therefore, a large or a relatively large 
sum of money in 1939 to take care of these past service 
credits? 

A. If they had elected to pay cash it would have required 
close to $250,000. 

Q. Now don’t you recognize, as a fair proposition, that 
some consideration should be given to, say, the amortiza¬ 
tion of such an amount over a period of ten years, or some 
other period of years in the future, since those men who are 
granted those annuities get them more or less as, shall we 
say, part of a general social scheme of giving pensions and 
annuities by companies, and therefore it is a proper charge 
against the operations of the company not only for the 

[212] dollars that are required to take care of current ac¬ 
cruing annuities, but where a plan is set up, for the first 
time, that it is proper to consider the benefits to the existing 
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company and the existing- customers of the company, ffom 
putting into effect these plans? 

A. Well, I didn’t consider this on a broad social soale, 
I considered it from an accounting standpoint. The lia¬ 
bility was incurred as of a date certain, for past service 
premiums. Now if the company had elected to pay that in 
cash, and amortize it, at the same time continuing the 
monthly expense for the current service premiums, I dbn’t 
believe, from an accounting standpoint, that the operating 
expenses should be charged with both payments, 'JThe 
amortization, if they want to equalize their profits through¬ 
out the period, should be charged to Other Income Deduc¬ 
tions; inasmuch as you have an Expense Account of a per¬ 
tain amount of money for that year, then you have a dupli¬ 
cation of expenses for that same year. 

Q. Well, that is only if you charge to expense the full 
lump sum in the year, isn’t it, or do you mean that ther* is 
a duplication if you charge both for current annuities and 
past annuities in the same year? 

A. The same year to the same Expense group. 

Q. Well, that is from an accounting treatment that jrou 
think if you amortize it it ought to come in as Other Income 
Deductions? 

A. Yes sir. 

[213] Q. Well, is that the basis of your treatment, or i!s it 
because you think that it should not be charged againstj or 
considered in the expenses of the company in the future; in 
determining the rate that should be fixed? 

A. No, it w-as an accounting treatment, in that I was at¬ 
tempting to determine what were the actual expenses folr a 
given year. 

Q. Yes, I see. 

A. And this expense I considered to be prior to 1940,1 so 
I made a Surplus entry out of it. 

Q. That is, you put it all in that one year, that is you 
charged it all to Surplus in that year? 

A. I set up a liability, an account payable, out of Surplus 
in that year. Then I applied the payments to the account 
payable. 

Q. And you were not attempting in this to make ainv 
determination except from the accounting standpoint? 

A. That is right, from an accounting standpoint to 
determine what were the actual expenses for each v^ar 
under this study. 
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Trial Examiner: Well, have all those past premiums now 
been paid? 

The Witness: They have been paid. In December of 
1943 the company made one lump payment to wipe out all 
the balance then owing. 

[214] Trial Examiner: Couldn’t you characterize those 
as Non-Recurring Items? 

The Witness: Those items will not occur again in the 
future, starting with January 1, 1944. 

Trial Examiner: So that in setting up an expense account 
for the ensuing years, they would not properly be found 
in that account? 

The Witness: That is correct. 

By Mr. Dougherty: 

Q. The Internal Revenue Bureau permits payments such 
as this to be amortized over a period of years, does it not, 
Mr. Blease, for income tax deductions? 

A. It does. 

Q. And is not that period ten years? 

A. I think that they allow a reasonable period; it may be 
five years, it may be ten years, and it may be, for a small 
amount, one year. 

Q. If this had been handled by a deferred account, — 
although paid in cash, in order to spread it over a period 
— years, and had been accounted for by the company’s 
Other — Deductions, I take it you would have left it in 
that sta- 

A. That is correct. 

Q. So long as it didn’t come into Operating Expen- 

A. Yes sir. 

Q. When you make this charge to surplus of course — 

[215] serves to reduce the surplus, I suppose, at that time? 

A. That is right. I have shown an analysis of surplus, 

both per books and as adjusted, and that charge appears 
on the adjusted surplus. 

Q. Will you turn to Entries 8 and 9 that have to do with 
the accounting for plant reclassification, pursuant to the 
order of the Federal Power Commission. As I recall it, 
you said that your personal opinion was that the spreading 
of these costs over five years was not proper, and what I 
would like to inquire is how you would treat the actual 
payment that was made in 1942, which was $41,552.57? 
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What would you do with that in considering the expanses 
for that year, in making up your report? 

A. In making up my report, if I had not treated jt as 
I have treated it here, I would have considered that it^m a 
non-recurring expense, and dropped it to Other Income 
Deductions. 

Q. Then, so far as recovering that through what you 
might call expenses that are charged in the rates, you 
wouldn’t even permit that to be included in that yee(r in 
collections from the customers of the company through 
rate charges? 

A. That is the point, that had already been collected ijrom 
the customers in that vear. 

Q. But what you are doing in this report is determining 
what the operating costs should be, and w T hat they ought 

[216] to be, for the purpose of determining how much ihore 
w r as collected than should have been collected? 

A. Read that, will you please? 

Q. Let me state it another w T ay. I realize that I djon’t 
state these accounting questions as they should be, because 
I am not thoruoghly enough familiar with them. But when 
you take out of operating expenses for the year 1942,1 the 
$41,552, and put it down into Other Income Deductions,, and 
then when you come in your next step to determine how 
much excess revenue was collected, you have left out the 
$41,552 from your calculations, haven’t you, Mr. Bleasfc? 

A. That is correct. 

Q. And following through with your proposition, and if 
the rates w r ere fixed on that basis, the company never wRuld 
collect such an amount as this through the rates? 

A. In the future, no, because it wouldn’t occur again in 
the future, but in that particular year they did havej an 
excess revenue acocrding to my calculations, and they j did 
collect this amount—in that year. j 

Q. However, in that year you would have increased the 
excess revenue as shown by your computation by throwing 
it out of Operating Expenses—isn’t that the result of it? 
It seems to me that what you do is to make the company 
pay for it itself even in your computation of excess Rev¬ 
enues. You are assuming that that $41,552 is notj in 

[217] Operating Expenses, and while you say w T e collected 
it, the result of your computation is to say that we unfairly 
collected it, because you show excess revenues in an amount 
that would not have a reflection of this $41,552. 
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A. Well, in showing an excess revenue computation, that 
$41,552 was an actual expense in the year 1942. 

Q. But when you made the adjustments to your income 
accounts, you left in only $11,000 because of the Commission 
rule, isn’t that right? 

A. Well, it is not a Commission rule, it has been the Com¬ 
mission practice to handle it in this manner. 

Q. You left in $11,578, but the difference between that 
amount and the $41,552 is completely out of your adjusted 
Operating Expenses for the Year 1942? 

A. That is correct. 

Q. Well, then, isn’t it a fair statement that in the way 
you would handle such an item, and in making your com¬ 
putations for excess revenues for that year, you treat it as 
though we had no right to collect it that year? 

A. Well, you are confusing me between what happened 
in 1942 and what is going to happen in the future. Actu¬ 
ally, they did collect it in 1942; actually I don’t think they 
should collect it again in the future, regardless of any com¬ 
putations made. 

Q. When you say they collected it in 1942, then it ought 
[218] to be reflected in Operating Expenses for 1942? 

A. Well, they also collected interest in 1942, but that is 
not reflected in Operating Expenses, it is reflected in the 
rates. 

Q. But that hasn’t anything to do with the running of 
the property, Mr. Blease, and you know that making this 
reclassification has. That is a change that is ordered by 
the Federal Power Commission. Isn’t that just as much 
an operating expense as keeping the regular books of the 
company? 

A. For that year, yes. 

Q. Well, now, what I am getting at is the way you say 
you would treat it would result in it being thrown out com¬ 
pletely and no consideration being given, not just for the 
future but you would even say that in 1942 it ought to be 
thrown out of the Operating Expenses. 

Mr. Littman: I object to that. It is a ridiculous line of 
questioning, if I may suggest. 

Mr. Dougherty: It is, because the proposal is ridiculous. 

Trial Examiner: Let the witness say what he did. I as¬ 
sume that those figures are for comparative purposes, is 
that correct? 




The Witness: That is correct. 

Trial Examiner: The figure, as actually handled, \^as 
spread over 5 years to keep this amount from appearing in 
such a large sum in any one year; if I understand Mr. 

[219] Dougherty’s line of questions he is saying that if! he 
had used the proposed treatment that he mentioned yestjer- 
day, it would deprive the company of this item in both ^he 
present year and the future year. 

Mr. Dougherty: Yes. 

The Witness: But the entry that I make here did pot 
actually affect your revenues or expenses in that year, <ind 
I have deprived them of nothing by making an entry. Tj’he 
accounts have been closed and what happened in that y^ar 
is a matter of history. 

By Mr. Dougherty: 

Q. That is because the Federal Power Commission lias 
no right of ordering reparations for past periods, ljut 
when you start out to make adjustments to the accounts of 
this company in 1942, what you do when you make adjust¬ 
ments and when you get through, Mr. Blease, is to designate 
that in that year we collected so much revenue in excess of 
6 V 2 per cent. 

Now, what I am talking about is that whenever you thrjow 
out of the Operating Expenses for that year any amount, 
you have increased the amount you designate as excess 
earnings. 

A. That is correct. 

Q. Certainly it is. I am not complaining that you did it, 
I just wanted to have it clear that that is the result. So tljat 
when you say we collected it, of course w T e collected it, l?ut 

[220] you turn around and say it was excess earnings, ahd 
we shouldn’t have collected it. 

A. Oh, no- 

Mr. Littman: (Interposing) You are simply trying * to 
obfuscate the issues in this case. The witness shows wljat 
you earned per books. Then he made his pragmatic adjust¬ 
ments and showed what the results would have been if those 
adjustments were projected into the future and if they had 
been projected into that test year. It is simply a waste of 
time, and I am going to object to it. It is simply quarreling 
and arguing with the witness about a matter that is just ks 
clear as crystal, and it is purely for the purpose of obfps- 
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eating the witness in this case. It was the same attack he 
made on his opening statement. 

Trial Examiner: I don’t think the witness has quite made 
it clear yet. 

The Witness: Well, I am not trying to evade the question. 

Trial Examiner: I know that. 

The Witness: Ask me a question, and I will say yes or no. 

By Mr. Dougherty: 

Q. You don’t have to say yes or no. I want you to explain 
it. You are a competent man, and know these things. 

Trial Examiner: What you mean, as I understand it, is 
that the amount you have indicated as the excess is not the 

[221] actual excess for that period, but what the excess 
would have been had these non-recurring items been 
deducted ? 

The Witness: That is correct. 

Trial Examiner: Does that make it clear, Mr. Dougherty? 

Mr. Dougherty: Oh, yes. 

By Mr. Dougherty: 

Q. And the result is, therefore, that your treatment for 
1942, although you say we collected it, your treatment is to 
indicate that we should not have collected it in 1942; isn’t 
that a fair conclusion from the way you have worked these 
figures out? 

A. No, I think my treatment reflects the future periods, 
that it should not be collected again in those periods. 

Q. That is, your proposition is that because that particu¬ 
lar item might not be incurred in some future vear, vou take 
it out of 1942. Now, when you make your computation on 
1942, are you doing that purely as a test, or a means of 
showing what the excess revenues would be for those same 
volumes of gas and same operating expenses, and so forth, 
as adjusted, for the future, eliminating any items which you 
think might not be incurred as expense in the future ? 

A. What I am attempting to do is to set up the expenses 
for 1942 with certain adjustments for non-recurring items. 
How those figures will be used, and what weight the Com¬ 
mission will give to them, is something for them to decide. 

[222] Q. I understand that, but I want to get also at what 
you put things in for. Isn’t this a fair conclusion, then, that 
to the extent that you have made these adjustments that 
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you speak of as being non-recurring items, that your com¬ 
putation for 1942 overstates the so-called excess earnings 
for that particular year? 

A. Yes, I think that is so. 

Q. And what you say is that you take them out an<^ they 
may not occur again. 

Now, what sort of consideration do you give to non-re¬ 
curring items that do occur in the future, Mr. Blease, pref¬ 
acing my question with the fact that we find through jnany 
companies’ accounts things we say are non-recurring, but 
we have a continuance of non-recurring items that ha^e to 
be paid in the future, they are different things. No^v, do 
you make any allowance for those? 

A. Well, every maintenance job, for instance, is ncfn-re- 
curring. You may have another maintenance job 0^1 the 
same machine next year, but that job is done. 

Q. Oh, yes. 

A. I have made no elimination for that. Whatever was 
incurred in these years has been left to remain in (these 
years. It is only in one or two particular items, such as this 
thing. They will not have to make another original cost 

study of the plant- 

[223] Q. (Interposing) We hope not. 

A. I know that they won’t. 

Q. Well, for example, this $26,000 item that involves! The 
St. Louis County Gas Company and The Laclede Gas tight 
Company—you consider that as a payment that woujd be 
non-recurring. I think you mentioned*that yesterday.; 

A. I did, yes. 

Q. But that did occur in 1943. So you might have Some¬ 
thing paid in 1942 that is non-recurring, and another type of 
thing in 1943 that is non-recurring, and you go on year after 
year, and every year the company makes some payment of 
some character that is said to be non-recurring, but sfjill it 
has to pay it. 

Now, do you make any contingency allowance for that 
character of thing in your projection of these costs for 
future consideration? 

A. I do not project the costs for the future, I merely try 
to show what happened in the past. An accountant i$ not 
a projector. 

Q. I see. The fact is that if your computations as you 
make them for 1942 and 1943 were taken, that there vpuld 
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be no contingency allowance for non-recnrring items of this 
character for consideration in passing on future years ? 

A. When you say “of this character”—I am speaking of 
a particular item. I don’t think that will occur again, and 

[224] I have made no allowance for something else which 
I can not foresee. I couldn’t possibly make an allowance for 
something that I couldn’t foresee. 

Q. But am I unfair in my questioning of you to assume 
that every company, over a lpng period of years, does have a 
succession of things that you would treat as non-recurring 
items? 

A. I don’t know about every company, sir. There are 
some whose businesses are more stable than others. Their 
expenses run in a more complete line. From an accounting 
standpoint, when you strike an extraordinary item, that is 
generally dropped into deductions from income or put into 
surplus in the year in which it is incurred, for comparative 
purposes. The statements become meaningless if the items 
are not kept somewhere in line. 

Q. I appreciate that fact, but what I am getting at, Mr. 
Blease, is that is isn’t only something that has happened to 
this company in this particular year, that we find an expen¬ 
diture that is properly made but which you call non-recur¬ 
ring. In your long experience as an accountant in examining 
utility companies, isn’t it so that you find these items that 
you don’t leave in operating expenses because they are not 
of the usual character of consistent operating expenses, so 
you either put them down as other income deductions or as 
non-recurring expenses? 

[225] A. That is right. 

Q. And what I am trying to get at is this,—that in your 
treatment as you handle your operating expenses for 1942 
and 1943, those excluded all such items as I have just men¬ 
tioned? 

A. Not all such items, sir. They excluded several specific 
items. 

Q. All such items of this specific character is what I am 
talking about. 

A. They include several specific items. 

Q. And whose have been excluded so that if, in the future, 
other specific items, which you now cannot foresee, come 
about, your operating expenses as proposed for 1942 and 
1943 would not include those? 
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A. That is right, just as they would not include any reduc¬ 
tions or windfalls that the company might have in the 
future. 

Q. That is right. Those, of course, would all be charged 
to contributions in aid of construction, or something, a|ny- 
way, wouldn’t they? 

A. No, sir, I beg to differ with you there. 

Q. Will you turn to Schedule 10, Mr. Blease? On that 
schedule, the first 3 columns, or rather the columns (2), (3) 
and (4), which are headed “Per Books”, as I understand it 
contain the figures exactly as you found them on the boojks ? 

[226] A. No, sir. 

Q. They are not? 

A. No, sir, the figures have been reclassified for lfc)40 
and 1941. 

Q. That is to throw into those years items that propdrly 
belong in those years, is that right? 

A. No, sir, when I say “reclassified”, I do not nnjjan 
adjusted. Reclassified means to take the items appearing 
on the company’s books and try to distribute them in jac- 
cordance with the year 1942, in which year they began to 
use the Federal Power Commission System of Accounts. 

Q. I see. Now, your adjustments that appear in columns 
(5), (6) and (7) in each instance have served to increase 
the net operating revenues of the company as shown ]^er 
books, as reclassified? 

A. Yes, sir. 

Q. Now, let’s take the year 1940. There we have depre¬ 
ciation of $110,764.41 by which, I understand, you have 
decreased the annual depreciation accrual in that year | so 
that it would conform with the 3% percent rate which Ijias 
been agreed upon? 

A. That is correct. 

Q. Now, that serves to increase the net operating reve¬ 
nues as you have adjusted them, although that doesn’t 
mean that the company took in any more money that ye^r? 

[227] A. The revenues remained unchanged. 

Q. The revenues remained unchanged? 

A. Yes. 

Q. I do not believe you have made any adjustment jor 
Federal income taxes by reason of your change in th6se 
other items, and is that because you assumed that for thtjse 
years the Internal Revenue Bureau would permit the cokn- 
pany to continue to deduct the depreciation computed ai 4 
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percent, which is the amount that has been used on its books 
and used in its previous tax returns? 

A. You are speaking now of the computation of allow¬ 
able taxes after rate reduction? 

Q. No, I am speaking right here now, that is, when you 
make an adjustment here and have decreased your operat¬ 
ing expenses and thereby increased your net operating 
revenue, you have made no change in your Federal income 
tax computation to take cognizance of the fact that your 
operating revenue deductions have been changed ? 

A. That is correct. The Tax Bureau has one set of ac¬ 
counting rules, and we have another; and they do not neces¬ 
sarily harmonize. The company makes adjustments to its 
operating expenses for tax purposes. I made adjustments 
to its operating expenses for the purpose of this report. I 
did not disturb my tax calculations by reason of my adjust¬ 
ments to the operating expenses. 

[228] Q. And that is because you assumed that the same 
sort of deductions for tax purposes would be continued 
for those three years, up to date—I am talking about this 
schedule here. 

A. Well, the Federal income tax for those three years 
is an established fact. Nothing that I do will change it." 

Q. Well, those three years have not been closed, Mr. 
Blease. 

A. That is true. If the Bureau of Internal Revenue 
decides that some other items should be included or ex¬ 
cluded, yes. 

Q. If, for example, the Bureau of Internal Revenue would 
say to this company that we have used 3Yj percent now with 
the Federal Power Commission as the annual rate, and 
would want to say that we had to deduct only 3M> percent, 
then that would make a change in the final computation of 
income taxes? 

A. That is right. 

Q. Well, the fact I am trying to establish is that when 
you increase our operating revenues as you have, in these 
respective amounts, by your adjustments, you are doing 
that without giving any consideration to whether or not 
there would then follow changes in the deductions for tax 
purposes for those years? 

A. I cannot state whether there will be any change for 

[229] tax purposes in future years. 
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Q. I know you can’t. I am saying that in doing it„ you 
have given no consideration to that? 

A. I think that is true. I mean, I think it speaks] for 

itself. I don’t know why- 

Q. (Interposing:) Well, I am just a man of a simple 
mind, Mr. Blease. I have to have these things clear, aiid I 
just wanted it thoroughly shown here that you did ] not 
change in any respect the taxes as paid. 

A. No, sir, not as paid, or as shown on the tax returrl. 

Q. But if it should turn out that some changes wduld 
be made by the taxing officials, then, of course, that wc)>uld 
mean that net operating revenues would not be increased 
as much as you show, because the taxes would be different? 

A. Well, any changes made will change the net operating 
revenue. A change in rates or a loss, perhaps, in the future, 
could be reflected back in the excess profits computation 
for two years. All of these things are beyond my province, 
so I have made no adjustments whatsoever. 

Q. I am not saying you should have. I merely want] to 
make it clear that the figures you show, whereby for 1942, 
for example, you increase the net operating revenues; of 
this company by some $294,664—one item is correcting jthe 
income taxes paid from that accrued, that is $134,436.9^— 
that is proper, I mean that is a thing that doesn’t affect the 
[230] taxes because that is an exact reflection of what \yas 
paid. j 

A. Well, any adjustment to the income tax figures woiild 
not affect the actual tax calculations anyway, because tasjes 
are not an expense deduction for tax purposes. j 

Q. So it would be other things than the $134,000 tax item 
that might, perchance, affect the problem of tax computla- 
tion? j 

A. That is right. j 

Q. Now, will you turn to Exhibit 2. On page 1 of Exhibit 
2 you have, at the bottom, discussed this change in the price 
which this respondent pays to United Gas Pipe Line Coib- 
panv for gas, and you have said that on the basis of 1942 
volumes there would be a savings of approximately $39q,- 
000. Now, that would be the gross reduction in the amount 
paid to that particular vendor for gas for that year, would 
it not? j 

A. Yes, sir. ! 

Q. Now, there can be no difference of opinion, can ther^, 
that if this company pays less for its gas it has a lessejr 
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amount to deduct as operating expenses, and therefore 
when you get to the question of income tax it doesn’t save 
the whole $398,000 because it has to pay income tax on that ? 

A. You are assuming that they pass that reduction on 
to their customers? 

Q. No, I am assuming that they don’t pass it on to the 
customer. 

[231] A. In that case the company would have to pay an 
additional tax on that saving, yes. 

Q. So that, while you call it a saving, it would seem 
to me, Mr. Blease, that a saving means something I can 
still keep in my pocket. Actually what happens is that 
its operating expenses have been reduced by $398,000, 
isn’t that correct, when it pays that much less for gas? 

A. Yes. 

Q. And when its operating expenses have been reduced 
$398,000, wouldn’t its taxable income be increased $398,000? 

A. Assuming no other changes have been made, yes. 

Q. We are talking about just that one change. 

A. All right, assuming no other changes have been made 
except that one, your taxable income would be increased. 

Q. And at least there would have to be 40 percent paid 
on that as normal tax, even though a company were not in 
the excess profits bracket? 

A. That is correct. 

Q. So that when you talk about a saving, you mean a 
reduction in the amount paid by the company, and not an 
increase in its net operating revenues, or not an increase 
in its net operating revenues after taxes, by that amount? 

A. That is correct, I am speaking about the amount of 
money, $398,000, which represents the two gas bills for 
the two years. 

[232] Q. I just didn’t want the wrong impression from 
that statement. 

Now, the revenues of the company which you have used 
in Exhibit 2 are the revenues as you have adjusted them, 
are they not? That is, for example, you take on Schedule 
1, page 6, the Operating Revenues are as adjusted, and 
then also the Operating Revenue Deductions are as you 
have adjusted them on Schedule 10, Exhibit 1? 

A. Yes, sir, except that the Operating Revenues weren’t 
adjusted on Schedule 10. 

Q. Well, you have got some adjustments on Schedule 
10 for Other Gas Revenues, which do show- 
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A. (Interposing) Oh, yes, I had forgotten Other Gks 
Revenues, I was speaking particularly of the large gas 
sales. 


Q. You have taken as a basis for your statements and 
figures in Exhibit 2, the adjusted figure shown on Schedule 


10 in Exhibit 1, under column (10) ? 

A. That is correct. 

Q. And in that, therefore, you are reflecting the a 



tional amount which your adjustments have added to nbt 
operating revenue, of $294,664? 

A. That is correct. 

Q. Now, in making your tax computation, as I recall 
what you said yesterday, you started or took as a basis 
[233] the taxable income of the company for 1942, whiih 
is $2,206,438, and then you worked from that in order to 
arrive at what your revised taxable income would be? 

A. That is correct. 

Q. Now, I rather assumed that the way you worked tips 
thing out was the other way, namely, you started with 
what you call a return at percent, that is, what wouj.d 
be left to the company after it had paid its income taxe^, 
and that return at 6 J /2 percent is a computed figure? 

A. Yes, but in making this tax computation, taxes ate 
not a deduction for tax purposes, according to the t^x 
laws. Taxes are an expense and a deduction, according to 
the Federal Power Commission’s System of Accounts. 

Q. That is right. 


A. In order to arrive at the tax savings, I had to make-f¬ 
it is an algebraic formula, and the figures that you ai(e 
speaking of represent the details of that computation- 
Actually, if you will look on the bottom of page 8, Schedule 
3, the sum and substance of the adjustment is just ajs 
stated there, Reconciliation to Tax Return, in which is 
shown the taxable net income per return, from which i,s 


deducted the net operating revenue, leaving the taxable 
net income. 

Now, all of the figures in Schedule 3 and in Schedule 2 
are reconciliations to show that this mathematical com¬ 
putation is correct. 

[234] Q. Now, what you have at the bottom of Schedulp 
3 is as it is called, namely, a Reconciliation to Taxable 
Net Income and to the Tax Return. And you have taken, 
there, figures from your Schedule 2 in order to make your 
reconciliation? 
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A. Does it make any difference whether I put this recon¬ 
ciliation in front of Schedule 2 or behind Schedule 2? 

Q. No. I am trying to find out if the way you computed 
your income taxes was not that you started with your 
assumed income after taxes, and used your formulas then, 
rather than starting with your net taxable income, or start¬ 
ing with the taxable net income per company return, as 
a beginning figure? 

A. Well, it is a simultaneous equation. You have to 
take them all into consideration at the same time. I put 
it in first because I thought it would be easier to follow. 

Q. Let’s follow through your computation on Schedule 2. 
You do compute the 6M> percent by simply multiplying 
that percentage against the rate base? 

A. That is correct. 

Q. So that has no reference to the company’s taxable 
income or operating revenues or expenses, or anything 
else in the past. That is a new figure, isn’t it? You picked 
that out as a figure, using 6% percent, of what would be 
the permissible return which the company could have 
after paying its income taxes? 

A. That is correct. 

[235] Q. Now, you start off to compute income taxes, 
and if, for example, this company had no bonds or debt, 
and therefore would have no interest deductions, and if 
it had no other miscellaneous taxable deductions, you 
would have had to have taken your $926,173 and multiplied 
that by your fraction of 40/60? 

A. And also, if there had been no adjustments such as 
I mention, my adjustments. 

Q. Well, of course, in the future it is expected that it 
will happen, as you have done, namely, you have thrown 
out certain items which you have considered should not be 
put into operating expenses for future consideration. That 
is the result of a good many of your adjustments. 

A. Well, I think the previous testimony is that those 
particular items will not occur again in the future, yes, sir. 

Q. And so, as I say, if those items do not occur in the 
future, and assuming for the moment that this company 
had no debt, and therefore no interest deductions, and no 
other income, $926,173 would be the figure you would start 
with to use in your formula, multiplving it by the fraction 
40/60? 

A. That is correct 


Q. Now, actually, then, what you did was to apply the 
various items as you found them in 1942, in the company’s 
tax return, and also gave consideration to and took into 

[236] consideration the adjustments in which you fiad 
thrown certain items out of operating expenses? 

A. No, sir. 

Q. You didn’t do that? 

A. I think perhaps we have come to a misunderstanding. 
I took the tax return as I found it, and the reason I had to 
make an additional entry in this computation for my deduc¬ 
tions was because it was different from the tax return. 

You see, I took what the company incurred and claimed 
on its tax return. My adjustments did not affect that, 
so I had to make another entry here, or include in |ny 
computation my adjustments. 

It works out to the fact that I took the company’s in¬ 
come deductions as shown on the return. 

Q. Now, starting out with the item of Other Incoine, 
that represents some interest and other receipts t]iat 
properly came into the company in 1942, and so you h^tve 
added that to your amount of dollars which is the 
percent return? 

A. For taxable purposes, yes. 

Q. Now, then, for your tax report adjustments wliich 
are shown on Schedule 4 of this exhibit, those were taken 
from the tax return, were they? 

A. Yes, sir. 

Q. Now, for example, that first item on Schedule 4, 
under the group of items you have with the headjing 

[237] “ADD”, you have Unallowable deductions—Amor¬ 
tization of Organization expense—$150.00. 

A. Yes. 

Q. Now, if the depreciation rate of this company was to 
change from 4 percent to 3M> percent, then that would 
change that amount slightly? 

A. I don’t think it would change that $150, if than is 
what you are getting at, because the company was amor¬ 
tizing that over a certain period, and no matter what the 
tax people said they would continue to amortize that, but 
it doesn’t affect your tax return because the tax commis¬ 
sion doesn’t allow that particular item as a taxable deduc¬ 
tion. 
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Q. Are they not amortizing that along with the other 
property? 

A. They are, but it is not allowable for tax purposes. 

Q. Now, you haven’t got that in your 6V2 percent return, 
either, have you? 

A. What are you talking about, sir? 

Q. Here is what I am talking about. You are adding 
this $150 along with these other items, which you have 
added into your presumably income that the company 
would have, and that is included in this $31,059, which 
increases the amount that you start with in this income 
tax computation. 

A. The 3M> percent figure that I show for depreciation 
includes the organization expense which is being amortized. 

[238] It is an overall computation. How much depreciation 
is included as organization amortization, I can’t say, be¬ 
cause you set an overall figure, not one applying to each 
account. That has gone into operating expenses, and to 
the extent that it represents organization expense amor¬ 
tization, it is included in my 6M> percent return allowance. 

Q. Wouldn’t that change if the rate of depreciation is 
changed from 4 to 3^2 percent, because isn’t that included 
along with the other base against which the ZV 2 percent 
is multiplied? 

A. This $150, which the company takes on its books, 
and which the tax commission disallows, has nothing to 
do with the 3Vz percent that we are using in this rate pro¬ 
ceeding. 

Q. That is, your understanding is that that is a flat sum 
each year that is included in amortization deductions in 
operating expenses? 

A. That is what is taken on the books. Now, the $150 
is also presumably included in the S 1 /? percent which we 
use. 

Q. That is what I was getting at. You have kept it the 
same here, irrespective of any change in the depreciation 
rate which, after all, is deducted from operating revenues 
before we get to our 6Vo percent? 

A. I haven’t changed anything here, this is what appears 
on the tax return. 

Q. Well, you haven’t changed this, no, but you have 

[239] changed the figures that go into operating expenses. 

A. In accordance with the stipulation, yes, sir. 

Q. That is right; but it is a change, however? 




A. Yes, sir. 

Q. Now, if in the future the changes should be made on 
the books in accordance with this 3^4 percent, wouldn’t 
that result in a change in this item, when you come to jadd 
it back in? 

A. If the company decides to take 3 */> percent for its 
taxable depreciation deduction, of course, it will affect 
the income tax, rather than taking the 4 percent. 

Q. Now, the adjustment for tax purposes which shows 
here on Schedule 4 as not recorded on books, Unexpended 
portion of Wappapello Condemnation award, did you take 
that from the company’s tax return? 

A. Yes, sir. 

Q. Now, what treatment did you give that when you \Jere 
adjusting your operating expenses? 

A. I didn’t adjust operating expenses for that itenj. 

Q. Is that item included in this Contribution account 
that we have talked about before? 

A. That is a part of that $120,000 Contribution, ye^. 

Q. Now, of course, this would be a non-recurring it£m, 
even so far as tax returns in the future are concerned, 
would it not, Mr. Blease? 

[240] A. That specific item would be, yes. 

Q. Well, what I am merely pointing out there is that 
there are certain non-recurring items here which you have 
kept in for the purposes of tax computation, and thatj is 
one of them? 

A. Well, whatever appeared in the tax return for that 
year has been retained in this calculation. 

Q. You haven’t made adjustments there, as you made 
them in the company’s expense accounts? 

A. No, sir, the tax laws are different. I cannot interpret 
for the Bureau of Internal Revenue. 

Mr. Littman: We don’t have jurisdiction over tax returhs. 

Mr. Dougherty: You have a lot of jurisdiction over how 
we compute them here, though, apparently. 

By Mr. Dougherty: 

Q. Now, if that item were not something that occurred 
in the future, then if we are thinking of your tax computa¬ 
tion as applying to the future we should give consideration 
to that item, shouldn’t we, Mr. Blease? 
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A. Well, you are constantly projecting my figures to 
the future, and I didn’t project them. 

Q. Well, you have said that you have thrown out cer¬ 
tain non-recurring items because, in the future, they would 
not occur, and therefore they should not be considered 
in determining future expenses. 

[241] A. Well, if you are going to project into the 
future, you have got to take any changes in the tax law, 
any changes in the rates, any changes in allowable tax 
deductions, and all of those things. I cannot foresee 
those things. 

Q. Well, this thing you could foresee, that the Wappapello 
Condemnation award situation isn’t going to be a recurring 
item annually? 

A. Why make a little change like that when a change 
in the rate will mean a terrific windfall or loss to the 
company, one way or the other? 

Q. I am trying to point out, Mr. Blease, and bring out 
here, that you make certain changes in our operating ex¬ 
penses, one of the purposes being, you have said, so that 
the Commission can use that as a test for the future. 

Among these changes you have made is a computation 
of taxes. Now I am trying to get on the record here the 
portions of your computation that are of the same charac¬ 
ter, because if the taxes which you have put in here turn 
out not to be the amount of taxes the company has to pay, 
then, you see, your figures are not compensatory. That 
is what I am trying to get at. 

Mr. Littman: Just a minute. Is that a question? I 
am going to object to these speeches. I think we are 
wasting a tremendous amount of time- 

Mr. Dougherty: I am sure of that, Mr. Littman- 

[242] Mr. Littman: (Continuing)—in this cross-examina¬ 
tion. 

Mr. Dougherty: (Continuing)—because I can’t make 
mine as snappy and concise as yours, you see. 

But what I am trying to get at is to have the witness 
and I understand what are the things that are recurring 
and what are not recurring. 

The Witness: Just put it this way, and perhaps it will 
answer the question: I have made no adjustments in the 
tax calculation for non-recurring items, or for any future 
changes in rates, or for anything else. I have taken the 





tax return as filed with the Bureau of Internal Revejiue 
and used that without adjustment. 

I 

By Mr. Dougherty: 

Q. That is, you have just assumed that all of thiose 
deductions or additions, as made in the tax return, would 
continue ? 

A. That is correct. 

Q. And you have not made corresponding adjustments 
there, or you have not made adjustments there, rather, 
to correspond to adjustments you have made in some of 
your operating expenses ? 

A. Well, the adjustments that I make in the operating 
expenses do not affect taxes. 

Q. Well, they affect, of course, if they are not allowable 
as proper operating deductions, then they might affect 

[243] taxes? 

A. Allowable by whom, sir? 

Q. If they are not proper business deductions, $nd 
you throw them out as not a proper operating expense, 
then that raises some question as to wether they should 
be or vrould be allowed by the Internal Revenue Bureau? 

A. No, sir, absolutely not. 

Q. You think they will be a little more lenient in tlieir 
treatment, do you? 

A. They are working on a cash basis. For instance, 
take the first item, Credit to earned surplus, which is 
later deducted. The company is accounting for its in¬ 
crease in net worth, to the Tax Bureau, each year; and 
that is not the purpose of our particular Act at all. If 
the company incurred twice as much interest, for instance, 
I would make no computation for it in my Schedule ! 10. 
I would merely accept what they had incurred. But tjhat 
would make a terrific difference in the income tax. 

Q. And the difference in the income tax, of course, 
is carried forward in determining the amount of excjess 
revenue that might be computed by you. The lower the 
amount of the income taxes shown by you, the greater 
the amount of excess revenue; isn’t that so, Mr. Bleajse? 

A. That is correct. One of the primary purposesj of 
this exhibit is to show the excess revenue after computation 

[244] of tax savings. 
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Q. And this computation of what you say would be the 
income tax has a very direct and vital effect on that, 
doesn’t it, Mr. Blease? 

A. Yes. 

[245] Q. So that if there are items here that might not 
be items that would be deductible in the future, I think 
they should be pointed out, and that is what I am asking 
you to do, to cover these things as we go along. 

Now when you get down to your deductions, as you 
have shown in your computation on Schedule 2, your first 
deduction is $204,661. Is that substantially all interest? 

A. That is correct. 

Q. And of course the amount of interest which the com¬ 
pany is currently paying is easily determined? 

A. That is right. 

Q. And that is a recurring item, although it may be 
in different amounts as subsequent years go by? 

A. Interest continues to occur as long as they have 
notes outstanding. 

Q. And that would be a proper deduction for income 
tax purposes—that is, there is no question about that? 

A. No, whenever they pay interest it is a deduction. 

Q. Now the Tax Report Adjustments that you have re¬ 
ferred to there on Schedule 4 under “Deduct”, are again 
these items which you have taken from the company’s 
income tax report? 

A. Well, those are the exactly opposite of the “Add” 
items above. That tends to reduce the tax expense. 

Q. But as I say, those are the ones you have taken from 

[246] the company’s income tax return? 

A. That is correct. 

Q. Now these Examiners’ Adjustments which you have 
made, which are shown on Schedule 10 of Exhibit 1, and 
in which you have $161,885—now when you make a deduc¬ 
tion of that, that also serves to reduce the taxable income, 
does it not, as you have treated it here on Schedule 2 of 
Exhibit 2? 

A. Well, that serves to bring the computation—I am start¬ 
ing up here with $926,173—that is the net result after 
operating expenses have been taken from the revenues. 
This $161,885 is a reconciling item. 

Q. But in deducting that $161,885 the effect of it is to 
reduce the taxable income and therefore to reduce the 
amount which you compute would be the appropriate 



taxes for the year 1942 if the company’s income were on 
the 6 V 2 per cent return basis? 

A. That is the effect as shown on Schedule 2, but the 
item itself merely brings back the adjusted revenue jper 
my computation, adjusted net operating revenue per ,my 
computation, to the taxable net income. 


Q. Well, what you are doing here is putting back jfor 
income tax purposes items which you took out in ybur 
adjustments when you were determining the appropriate 
operating revenue deductions for rate purposes? 

A. That is correct. I have previously stated that my 
[247] adjustments didn’t affect the income tax, and 
the income tax adjustments didn’t affect my statement. 


Q. Now if you gave the same sort of treatment, that is, 
having already taken these out of operating revenue? if 


you also followed a consistent policy there, you would itill 
give no consideration to them in the treatment for com¬ 
puting this income tax, isn’t that correct? 


A. You will have to break that question up for me into 
two parts, please, sir? 


Q. Let’s take the items that are included in the $161,$85. 
Are they found on Schedule 21 in Exhibit 1 ? 

A. Yes sir. 

Q. Will you turn to those? 

A. Yes. 


Q. Now you have shown total adjustments in the iast 
column, on Sheet 2 of Schedule 21, of $296,322.33. In arfiv- 
ing at your figure of $161,885, do you simply deduct |the 
federal income tax adjustment of $134,436.98 from jtbe 
previous figure? 

A. Yes sir. 


Q. So that all of the adjustments which are shown on 
these two sheets have been taken into consideration by yjou, 
that is all other than the federal income tax adjustment; in 
making this adjustment of $161,885 ? 

A. The $161,885 then represents the net difference be¬ 
tween my adjusted net operating revenue, and the taxable 
[248] net income. 

Q. Now one of the items there is a decrease in the de¬ 
preciation and Amortization accruals of $112,615? 

A. That is correct. 

Q. And there again your handling of this would depend 
on whether or not the Internal Revenue Bureau would con- 
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tinue to permit the company to deduct for tax purposes the 
four per cent instead of Z 1 /* per cent ? 

A. That is correct. My assumption in making this com¬ 
putation is that the 4 per cent will be continued to be allowed. 

Q. And if it should turn out that the Internal Revenue 
Bureau would insist on the Z 1 /* per cent figure, then that 
would result in a change in the computation of the tax? 

A. If the company acquiesced in that assumed proposal 
by the Bureau of Internal Revenue. 

Q. Or if the company didn’t acquiesce and the Bureau 
stuck to its point and won out in the Court of Tax Appeals, 
for example? 

A. We will carry it that far. (Laughter) 

Q. Then you have here this past pension item, I notice, 
of $40,807.37. Is it your understanding that that can be 
deducted for income tax purposes in that year? 

A. It was so deducted. 

Q. Well, hasn’t the company’s return been changed to 

[249] amortize the total expense over ten years, and thereby 
reduce that to some $24,000? 

A. That was the way they filed their report in 1943. 

Q. Well, that would apply back to this year, of course? 

A. I don’t know whether they have amended the 1942 
return or not. 

Q. But at any rate you have assumed that the company 
could deduct for income tax purposes this past service pen¬ 
sion item which you have shown, out of operating expenses, 
in your adjustments? 

A. That is correct. 

Q. Now with respect to the expenditures for the reclassi¬ 
fication of accounts, there again there would be the question 
of whether or not we could deduct in that year the full 
amount spent, or the $11,000? 

A. Well, it happens that the treatment that I gave it there 
would work exactly opposite to the $40,000 you just spoke 
of, of past service premiums. I am allowing $11,000 of that 
to continue on for five years, which will not be deductible 
for tax purposes. 

Q. That is, if we deducted it all in the years in which 
expended ? 

A. You did deduct it in the years in which it was expended. 

Q. That is, in 1942 there was deducted for income tax 

[250] tax purposes the $41,000. That was the amount ex¬ 
pended in 1942. 
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A. When yon are speaking of $41,000 what item are jfou 
talking about? 

Q. The cost of reclassifying the plant. 

A. That is correct, they deducted that amount in 1942. 

Q. And what you have shown here is that you have,] in 
your adjustment, taken out the $41,552.57, and have put 1 in 
$11,578.48? 

A. For purposes of Schedule 10, but not for tax purposes. 

Q. Well, you left that difference, that is the $30,0t)0, 
which is the difference between the two items; that is 
reflected in your total adjustments, is it not, Mr. Blea^e? 

A. It is reflected in the operating expenses, yes. 

Q. No, I mean right here on this $296,322.33 of adjust¬ 
ments in the column headed “1942?” 

A. That difference is reflected in that adjustment colrnnn, 
yes. 

Q. Then to the extent 
that in the $161,885? 

A. That is correct. 

Q. Now you have got in one item over on Sheet 1, under 
Gas Purchased Expense, Entry No. 7—$10,940.54 for tjlie 
year 1942. Wouldn’t that already have been considered 
and included in your Operating Expenses which you have 
assumed would exist before your 6 1 /* per cent return, 
[251] so that it ought not now be considered here? 

A. You will have to start all over again and state exacily 
what you mean. I don’t know what you mean when you sjay 
considered in the 6 V 2 per cent return, and in drawing a com¬ 
parison between this item and a tax item. I am a little bit 
lost. 

Q. Well, maybe I am too. You start off with the assumjp- 
tion of the 6% per cent return as net operating revenues 
after deduction of income tax- 

A. (Interposing) That is shown on Schedule 2 of Exhibit 
2, yes. 

Q. That is right. Now that is $926,173, and that assumes 
that all proper operating expenses are already taken caj*e 
of before you reach that figure; that is, they are up above 
the line and have been deducted? 

A. That is correct. 

Q. So that all proper adjustments have been made arid 
considered, and then you say that $926,173 is the proper 
amount. 

A. Left over for return. 


of that $30,000, haven’t you got 





Q. Now my question here is—this $10,940.54 item which 
is shown in Entry No. 7 on Sheet 1 of Schedule 21—do you 
see that? 

A. Yes sir. 

Q. Of Exhibit 1? 

A. Yes. 

[252] Q. Now that has something to do with severance 
taxes, doesn’t it? 

A. That item states severance taxes for the year 1942 
to the actual cash paid for the taxes for that year, instead 
of to the accruals that were on the books for that year. 

Q. Now you made that adjustment and it is carried for¬ 
ward to Schedule 10 of this Exhibit 1, and is reflected in 
this revised or adjusted operating expenses which you use 
in all your subsequent computations? 

A. That is correct. 

Q. Now my point is that having given consideration to 
it in the operating expenses, and having made an adjust¬ 
ment there, hasn’t that been completely taken care of, and 
when you bring it in here aren’t you giving double treat¬ 
ment to it? 

A. No sir. 

Q. You are doing it here purely for income tax purposes? 

A. It is not double treatment. That $161,885 merely 
takes these adjusted operating expenses for tax purposes 
and brings them back to the books. 

Q. That is, what you do is this: So far as your Operat¬ 
ing Expense items or accounts are concerned you think 
these particular items ought not to be considered from the 
standpoint of fixing rates, and fixing a return for the com¬ 
pany which it is to receive, and you have taken them out— 
isn’t that so? 

A. Well, I was trying to establish the correct expenses 

[253] for that year, and in so doing I substituted cash pay¬ 
ments for the accruals. 

Q. Well, you have done a few other things. 

A. We were speaking of this item and I am continuing 
with that. 

Q. Oh yes. 

A. That adjustment has nothing to do whatsoever with 
the amount of taxes that they paid. So in order to reconcile 
the two items I had to place it back for tax purposes. 








Q. Then here again is one of these entries which yon have 
taken exactly as the amount was used for tax purposes in 
1942; that is, you are making no adjustment for the pur¬ 
pose of determining the amount of taxes to be paid? 

A. That is correct, for tax purposes they are not con¬ 
sidered. 


Q. Now when you do that, that is, after you have made ^11 
of these adjustments to operating expenses, and there pf 
course they are considered, isn’t that correct, that is in yotir 


computation? 

A. Yes sir. 

Q. Then the next step is that you decide that for the 
purpose of computing the income taxes, those adjustments 
should be in effect reversed and put back into the figures 


for the purpose of determining income taxes? 
A. That was actually what was done. 


[254] Q. And the result of that is to reduce the amount 
of income tax which you say should be included as deter¬ 
mining the excess earnings for the year 1942 ? 


A. Yes. 

Q. And if those adjustments were not put back into tins 


income tax computation, we would have had a much greater 


amount as the computed tax than $371,852 ? 

A. Well, if you are going to make a different type of 
calculation altogether we would have to start off with a dif¬ 
ferent premise. As I stated to start with, I started iff 
with the taxable net income and stuck to that for tax pijr- 


poses. 

Q. That is what I am getting at. I wanted it clear tl^at 
you did not carry through your adjustments that you majde 
for operating expense purposes, and accounts, into t|he 
computation of your income tax allowance which you spy 
would be the proper income tax for that year? 

A. Well, again that is a two-part question. I did not 
carry the adjustments of income tax through to the tax 
accounts. I did not do it because I do not think that th^y 
affect the tax calculations. 

Q. I understand that that is your opinion, Mr. Blease, but 
the fact is that if you did carry through these same adjust¬ 
ments, then that would result in a greater computed incoijne 
tax for 1942 than you have computed? 

A. If I had adjusted the company’s taxable deductions, 
[255] either up or down, it would have made a difference. 
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In this particular case it would have made a difference to 
increase the taxes. 

Q. Then when you get an increased tax, that, in turn, 
when you go to the bottom of Schedule 2, in Exhibit 2, would 
serve to decrease the tax adjustment savings? 

A. That is mathematically correct. 

Q. And then likewise, when you get over onto Schedule 
1 of Exhibit 2, where you have carried forward this income 
tax savings adjustment, it would, in turn, have the effect 
of decreasing the excess revenue? 

A. That is correct. 

Trial examiner: The hearing is recessed, to reconvene 
at two o’clock this afternoon. 

(Whereupon, at 12:40 o’clock, p. m., the hearing was 
recessed until 2:00 o’clock, p. m., of the same day.) 


[256] Afternoon Session 

(The hearing was resumed at two o’clock p. m.) 

Trial examiner: Please come to order. 

Whereupon, Ernest B. Blease, the witness on the stand 
at the time of recess, resumed the stand and testified fur¬ 
ther as follows: 

Cross-examination (resumed). 

By Mr. Dougherty: 

Q. Mr. Blease, can you tell me why, in working up the 
statements on excess earnings, you limited yourself to the 
vears 1943 and 1942, as against, say, including also 1940 
‘and 1941? 

A. Principally because, in the cases I have previously 
worked on, the Commission has relied most heavily on the 
data in the last year. Also for another reason—the tax 
rates have changed materially since those years. 

Q. Did you make any sort of a horseback appraisal of 
those two years to see whether or not the estimated excess 
earnings would be greater or less than indicated for the 
years 1942 and 1943? 

A. No, I have made no such computation. 
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Q. Now will you turn to Exhibit 3, page 1, where you have 
your comparative results? As I understand it, at least 
one difference between the 1942 figures, as shown in Exhibit 

[257] 2, and those as shown in Exhibit 3, is the difference 
in cost of gas purchased from the United Gas Pipe Li^ie 
Company, and you have taken that lower cost and applifed 
it to 1942, making that further adjustment to the operating 
expenses for that year? 

A. That is correct. 

Q. And of course the result of that would be to show mo^e 
in the way of excess earnings than was shown or is shown 
by Exhibit 2 ? 

A. That is correct. 

Q. Now in making that recomputation of net operating 
revenues, giving effect to the lower gas cost, as I see j it 
you made no change in the estimated federal income tax, bkit 
left that as it was on the books, or if not on the books, as 
you adjusted it for payment? 

A. That is correct. 

Q. Now actually, if the lower cost of gas had been in effect 
during that year, just as we discussed this morning, the^e 
would have been a different tax item than the one you ha^e 
shown on page 2 for the year 1942, where you have sho^n 
the federal income tax for 1942 as $1,293,235. Am I correct 
in assuming that that tax is, as shown by your computations, 
before taking into account this lower gas cost? 

A. That $1,293,235 represents the actual taxes paid fjjr 
the year 1942, by the company. That is not an adjusted 
figure. 

[258] Q. So that if, for that year, we had paid the $398,oj)0 
less, and disregarding all other adjustments, we would haye 
had to increase the federal income tax and correspondingly 
decrease the net operating revenue after federal ineorhe 
tax, as shown in your summary on page 2 of Exhibit 3? 

A. If the price of the gas had been reduced, the profits 
would have been greater, assuming that the reduction wasni’t 
passed on to your customers. Hence your income tax would 
have been correspondingly larger. 

Q. Now for the year 1943 there were two or three months 
when the old rate was paid, is that your understanding? 

A. That is correct, from January through March. 

Q. Now when you made your adjustment for the low^r 
gas price, which is summarized on page 2 of Exhibit 3, fbr 
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the year 1943, you still left the income tax as accrued on the 
company’s books, did you not? 

A. Yes, that is what that item is supposed to represent, 
the amount accrued on the books. 

Q. So that there the net operating revenue, after federal 
income tax, for 1943, which you have shown to be $1,523,208, 
would have to be adjusted to take care of the tax increase 
by reason of the lower cost of gas, by the $105,107 ? 

A. Well, actually now we have a different tax figure. 
That was the amount accrued. The company has turned 
in a return and presumably will pay the amount shown on 

[259] the return. If you want to adjust that to some other 
figures we would start with the return again. 

Q. What I have in mind is that where you say excess 
revenue for 1943 of $2,000,484, it does not take into account 
the greater federal income taxes that the company would 
have to pay as a result of the decrease in the cost of gas 
for these three months? You see, Mr. Blease, you start 
there with the figure of $1,523,208, as adjusted operating 
revenues, and as I read your exhibit that does not take into 
consideration any change in income taxes as a result of the 
portion of 1943 which you have adjusted for lower gas costs? 

A. That is right. 

Q. What I am getting at is that when you say excess 
revenue for 1943, it must be realized that these differences, 
particularly as to tax items, have to be kept in mind? 

A. What differences? 

Q. The differences that I have just talked about, for 
example ? 

A. Well, how are you going to use the excess revenues? 

Q. I don’t care how you are going to use them; they cer¬ 
tainly can’t be excess revenues, can they, Mr. Blease, if 
you haven’t taken into consideration the full amount of 
taxes that will have to be paid? Let me put it this way. 
The federal income tax is shown as $1,735,000, as accrued 
for that year, and your adjustments, which I believe are in 

[260] Schedule 9 on page 15, are they not? 

A. Schedule 10 gives the adjustments themselves—they 
are reflected on Schedule 9. 

Q. All right. Well, Schedule 9, vrhich shows these two 
columns, for 1942 and 1943, as I read this, since you didn’t 
have the appropriate information as to what actual taxes 
would be paid for 1943, you have just taken the amount 
accrued by the company, $1,735,000? 


A. That is right. 

Q. And that is the best information we had? 

A. At that time. 

Q. You have, however, made your adjustment in gas pur¬ 
chased, have you not? That is, do not these figures on 
Schedule 9 reflect, for the whole year, the lower cost of g^s 
purchased from the United Gas Pipe Line Company? 

A. They do. 

Q. Now I used the figure a minute ago of $105,107, but I 
notice that your adjusted item is only $90,320. 

A. The balance of fourteen thousand odd dollars is in 
Gas Purchased Expense. 

Q. Oh, I see. Now your adjustments as you have made 
them, therefore, do serve to reduce the operating expenses 
so far as this gas price is concerned, isn’t that correct? 

A. It didn’t reduce the operating expenses for the yeap. 
The idea was to show a comparison, using the expenses gs 
[261] they would have appeared if the lower gas price had 
been in effect. 

Q. That is quite so. That is, you assumed that that lowqr 
gas price would be in effect and made your adjustment 
accordingly, as though it were in effect? 

A. No sir. 

Q. What did you do ? j 

A. I applied that adjustment to show the effect. 

Q. Well, may I put it this way, then—isn’t your adjust¬ 
ment made on the assumption that the lower price was id 
effect during the whole year? 

A. I think you can state it that way, yes. 

Q. If that is true, then, wouldn’t it also be true that if 
that lower price were applied for the full year there would 
be a decrease in the operating expense deductions, and 
accordingly, an increase in the federal income taxes, based 
upon that lower amount, of, namely, the $105,107 ? 

A. Well, that is true. I would like to refer you to Sched^ 
ule 7 in which the taxable net income as per the tentative 
tax return is shown at the bottom, and then refer you toj 
Schedule 3, page 8, in which that same figure is transferred 
to the bottom of that schedule under Reconciliation to Ten-1 
tative Tax Return. j 

Q. Well, do I understand that in making your tax com¬ 
putation you have given it consideration so that the taxes 
would not be affected, as you compute them ? 
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[262] A. No, I merely want to show that I was consider¬ 
ing that item in adding it to the taxable net income that 
would have been in effect if this item had been reduced. 
However, it does not affect my calculations because it is 
taken off of the Examiners’ Adjustments under “Deduct” 
in the reconciliation just above, the Reconciliation to Tax¬ 
able Net Income. 

Q. That is when you get back to your actual computation 
of taxes you have given it appropriate treatment? 

A. I have given it the same treatment, actually, as I did 
the 1942 item. That particular item is one that is a pro 
forma entry. It would not actually affect the taxable net 
income, but inasmuch as I have used it in these statements, 
I have used it down in the taxable net income to adjust the 
taxable net income. 

Q. Now will you turn to Schedule 2, which I take it is the 
detail of the summary which is back on page 2, and as I 
understand it, there again, for federal income tax purposes 
you have taken the amount either as paid by the company in 
the years in question, or as accrued on the books, that being 
for the year 1943? 

A. For each year, yes. 

Q. Now what schedule is your tax computation contained 
in in this exhibit, Schedule 7 ? 

A. Schedule 7 merely reflects the tax return. Schedule 6 
is the tax computation. 

[263] Q. Now turning to Schedule 6 in Exhibit 3, there 
you have $891,320 as the return? 

A. Yes sir. 

Q. And then that $11,444.46 represents these other income 
items that would have to be included because taxes have to 
be paid on them? 

A. That is correct. 

Q. Now you have tax adjustments that you show there 
of $130,308—they are shown in detail, are they, on Sched¬ 
ule 7? 

A. That is correct. 

Q. No^w this item there of Deferred Cost of Past Service 
Annuities—$67,003.11, was that handled by you here in 
such a way as to increase the taxable income? 

A. Well, these amounts were taken directly from the tax 
return. That is the effect of that particular adjustment, 
it does increase the taxable net income, and consequently, 
the taxes paid. 



Q. Yes, that would increase the taxes paid. 

A. Yes. 

Q. Now was there any adjustment that you made 1 ? or 
1943 here in the income statement, with respect to tljiat 
item? 

A. Yes, that amount was eliminated from operating ex¬ 
penses in my adjustments for the year 1943. 

Q. And this would serve to disallow it as a federal income 
tax deduction as well, wouldn’t it? 

[264] A. That is correct. 

Q. Now those items comprising the figure of $130,$08 
are all adjustments that you took from the tax return? 

A. From the tentative tax return. 

Q. Now with respect to Other Income Deductions in the 
amount of $208,363.42—that refers to Schedule 9? 

A. Yes sir, that is the amount shown. 

Q. Will you turn to Schedule 9, please, and point thcj>se 
out to me? 

A. That is the amount shown under Column 6—Interest 
on Long Term Debt—$175,069.44; Other Interest Charges 
—$448.09; Miscellaneous Income Deductions—$32,845.$9; 
making a total of $208,363.42. 

Q. Now included in that $208,363.42, as I see it, is tljiis 
item of $26,572.16 that you testified about yesterday, in¬ 
volving a payment made to the Laclede Gas Light Company 
and the St. Louis County Gas Company, is that correct? 

A. That is correct. 

Q. And that is shown on Schedule 10, is it, where tjlie 
adjustments are shown in detail? 

A. Yes, it is shown in two places on Schedule 10—ooe, 
as a reduction in Other Operating Expenses, and the otljer 
as an increase in Miscellaneous Income Deductions. 

Q. Now that item, so far as operating expenses are con¬ 
cerned, that has been removed by you as not being a proper 

[265] charge against Operating Expenses for that year, Las 
I understand it? 

A. That is correct. 

Q. Now I think there is in evidence an exhibit which em¬ 
bodies some letters that reflect those payments, Exhibit 6. 
Those letters, as I recall, indicate that the president of tjie 
company did not feel that there was any legal obligation jto 
make that payment, or those payments, but that because bf 
the necessity of getting these operations going, and mak- 

10—9181 
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ing this higher BTU gas, he was willing to make these pay¬ 
ments. Do you recall that language? 

A. In a general way. I didn’t memorize the letters. In 
other words, that is your characterization. 

Q. Well, is it your understanding that those more or less 
were treated as donations or gifts to the other companies, 
rather than as payments based on some legal obligation, as 
far as the respondent was concerned? 

A. Apparently the respondent denies any legal obliga¬ 
tion in those matters, yes. 

Q. Now is that why you took that amount of money out of 
Operating Expenses and thought it was not a proper charge 
for that year? 

A. No, I wasn’t substituting my judgment for that of 
the management. I assumed that they had good reason to 
make the payments. I took it out of Operating Expenses 
[266] because I don’t think they are going to make those 
payments next year. 

Q. Could you have charged that to Surplus, for example, 
instead of to Other Income Deductions? 

A. Well, it could have been charged to Surplus, I think. 

Q. Now if it had been it would have had an effect here on 
this tax computation, as I see it. If it had been charged to 
Surplus of course it wouldn’t have been in this adjustment 
and therefore to that extent it wouldn’t have been used, or 
would not have resulted, in the computation of a lower in¬ 
come tax, is not that correct? 

A. I don’t think so, if I followed you correctly. 

Q. Well, let’s take it this way. As you have it there shown 
on Schedule 6, it is included in the $208,363.42 ? 

A. That is right. 

Q. And that is so because the way you made the adjust¬ 
ment was to charge it to Other Income Deductions? 

A. Yes sir. 

Q. Now if you had made the charge to Surplus instead of 
to that account, it wouldn’t be under this Income Deduc¬ 
tions group, would it? 

A. It wouldn’t be under the Income Deductions grouping, 
but it would have changed the item just underneath that, 
Examiners’ Adjustments, which would offset it, and the 
two items would then add to the same thing; it wouldn’t 
affect your tax computation at all. 



[267] Q. Well, it would not have been an income deduction 
and therefore would not have been brought into play on 
Schedule 6, would it, in making your tax computation? 

A. Yes sir, because the amount of $210,694.21 shown jis 
Examiners’ Adjustments, would have varied in the sanfie 
amount as this item just above, Tax Report Adjustments. 
They would have varied in equal and offsetting amounts. 
So it doesn’t affect the net figure of $483,466.99 shown las 
the Total Deductions. 

Q. This is another one of those items that you haVe 
excluded from Operating Expenses and yet have kept in the 
tax computation as a proper tax deduction? 

A. That is correct. 

Q. If that amount had not been brought into this t^ix 
computation the result would have been to have a higher 
income tax figure ? 

A. If I had assumed that was not a proper taxable 
deduction, yes. 

Q. Now as to the tax expense deduction which you ha^e 
shown on Schedule 7, should not that tax expense be coki~ 
sidered as something that would not recur, that is, treating 
it just as you have some of these other items in your opera¬ 
ting expense adjustments? 

A. You will have to point out the particular tax expense 
you are talking about. 

[268] Q. $50,967.58. 

A. That is offset above in Tax Expense Booked^ 
$57,248.40. 

Q. So the net is about $7,248, is it? 

A. Not quite that amount, about $6300. 

Q. Yes. That is, the net would be the difference between 
the two ? 

A. Yes sir. That comes about by the company taking 
a different deduction for income tax purposes than the ojne 
they actually booked. That will occur perhaps every ye^r. 
It may be an addition this year, and it may be a deduction 
next year. 

Q. Now under the items which you have deducted, stlill 
on Schedule 7, with respect to Adjustment of Prepaid 
Insurance and Adjustment of Prepaid Rent, there ag^in 
those items might vary? 

A. Well, you have the same item up above, you see. You 
would have to take the net difference, and they may vapy 
back and forth as an addition or a deduction, every ye^r. 
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Q. Quite so. Now your adjustments that you have made, 
as shown on Schedule 10, and which you have brought into 
the tax picture here, in the amount of $210,694.21, do exclude 
the adjustment to the contract purchase price of gas, as I 
understand it? 

A. Well, the total adjustments for 1943 are $315,000 odd, 
and then it is brought over under the tax schedule, the 
$105,000 gas purchase adjustments is eliminated. 

[269] Q. Now there you gave that item treatment which 
would exclude it from consideration in your computation 
for taxes for this year? 

A. That is correct, that was an entry that I was not 
making to adjustment accounts thereby, but I was 
making it to show the comparison between accounts before 
and after that particular item had been given consideration. 
As I said before, it is a sort of pro forma entry that you 
would not have made on the books in any case. I also 
adjusted my taxable net income shown on the tentative tax 
return, by that amount. However, the net effect of all of it 
is not to adjust the tentative tax returns by the $105,000 
gas purchase adjustment. 

Q. Now the other adjustments which are still left in the 
$210,694.21 are those shown on Schedule 10 under the col¬ 
umn headed “1943” and involve the various other items that 
you have adjusted, for example, the payment to the Aetna 
Life Insurance Company for past service premiums, and 
the changes you have made in the Laclede Gas Light Com¬ 
pany item, although that is offset, I guess, isn’t it, that last 
one? 

A. It doesn’t affect the final total. 

Q. Not in this group of adjustments? 

A. It doesn’t affect the final total of adjustment to net 
income. 

Q. But with respect to the $91,428 which was paid for 
past service premiums under the annuity plan, that is 

[270] brought in as a deduction and serves to reduce the 
taxable income as you have computed it on Schedule 6, is 
that correct? 

A. You say “that is brought back in as a deduction and 
serves to reduce the taxable income”? 

Q. You have the adjustments shown on Schedule 10, 
under the column headed “1943”? 

A. Yes. 
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Q. And that goes in to making up the $210,694.21 which !you 
have used on Schedule 6 as a deduction, which has served 
to reduce the amount of taxable net income? 

A. That is, as we discussed this morning in the 1942 (pic¬ 
ture ; it is a reconciling item between the 6 V 2 per cent rethrn, 
and the amount of tax deductions shown on the tentative tax 
return. It doesn’t increase or decrease anything particu¬ 
larly. 

Q. Wait a minute, Mr. Blease. If you didn’t induce it 
in this deduction of $210,694.21 then your taxable net income 
would be greater, and accordingly your tax would be grehter 
as computed on Schedule 6, wouldn’t it? 

A. Well, if I hadn’t included it that way I could still have 
gotten the same results by taking the $891,320, because up 
above that $891,320 are the items making up the various 
expenses and the various revenues after adjustment. That 
is shown on Schedule 3, page 8. You will notice that Net 
Operating Revenues equals $891,320. That is 6^ per cent 
[271] after the allowance of federal income taxes. If the 
amounts above that had been changed to include the taxable 
deductions, then it would not have been necessary to have 
taken them off below. It is a reconciling item. 

Q. Well, Mr. Blease, when you start with 6 V 2 per cen :, or 
whatever per cent you start with, as the rate of return, that 
assumes that all proper allowances for operating expenses 
have already been made, doesn’t it? 

A. Yes sir. 

Q. You wouldn’t change the return—whatever you do 
about operating expenses you still will have the same dollars 
as the return on the net rate base? 

A. That is right, that item remains unchanged, yes. j 

Q. Now that being so, the question of the amount of 
income tax which would be properly computed in the tear 
1943, or any similar year, would depend on the various! tax 
deductions and other income additions that would properly 
be made from or to the $891,320? 

A. The amount of tax, as we have sought to do hert, is 
dependent upon what the company pays. That is ! not 
affected by any adjustments that we might make. jFor 
instance, the depreciation item that we have considered so 
much today, that is an adjustment made but it doesn’t afreet 
income taxes because they will continue to take the s^ime 
amount of depreciation in the future. 
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[272] Q. That is, they will if they do, and if it is allowed? 

A. That is correct. 

Q. Well, that is all I am trying to bring out, the fact 
that your computations, as you made them, for arriving 
at the proper amount of income tax which this company 
is to be allowed as a charge in fixing its rates, depends 
on the continuance of the amount of depreciation as now 
charged on the books, and the allowance of these other 
items in its tax return which you have thrown out of 
operating expenses? 

A. That is correct. 

Q. Let me put it this way. Let us assume that as far 
as 1943 is concerned you found it unnecessary to make 
any adjustments to the income accounts, just for the 
moment, to speculate on that possibility. You went through 
the books and made no adjustments to the income accounts. 

Now, then, you would of course take income deductions 
as shown on the company’s tax returns, just as you have 
here, would you not? 

A. Yes sir. 

Q. But if you had made no adjustments to the operating 
expense accounts of the company, then you would not 
have brought into play these Examiners’ Adjustments here 
for the purpose of computing income tax? 

A. It would not have been necessary, then, because the 
amounts shown above the net operating revenue, which 

[273] is 6 V 2 per cent of return, would have been increased 
by the $210,000 odd. So that we would have come out to the 
same tax as computed here. 

Q. Well, now, wait a minute Mr. Blease. You mean 
you would have come out to the same tax as $366,403.64? 

A. Yes sir. 

Q. Now let’s see if you would. You know that if you 
had made no adjustments, then your operating revenues 
as shown in Schedule 9, of course, would have been different, 
wouldn’t they—I mean operating revenue deductions— 
they would have been different from what you have there? 

A. That is correct. 

Q. But you don’t take those into consideration in arriving 
at the $891,320? 

A. That is taken into consideration in arriving at the 
$891,320. It is really taken into consideration up above 
in the operating revenues. These items are deducted from 





it and you come down to $891,320. The revenue would ljave 
varied and the expenses would have varied and we still 
would have come down to $891,320. 

Q. You always have to have $891,320 whatever the ofher 
figures are, because that is your computed figures; you 
just figure that out, don’t you? 

A. That is right, that doesn’t vary for this particular 
year. It will vary next year if plant is added, on account 
of the depreciation reserve being increased but for [this 
[274] year it is fixed. 

Q. Well, now, let’s start over again. Had you made 
no income adjustments you would not have had as much 
in the way of net operating revenues as shown at the 
top of the page on Schedule 6, as you do have, and ihat 
is so because the adjustments you made served to increase 
your net operating revenues by some $336,975 over the 
books, isn’t that right? 

A. My adjustments increase the net operating revenues? 

Q. Yes. 

A. That is right, but not for tax purposes, and it wouldn’t 
affect the tax calculation. 

Q. Well, that all depends, it will affect your tax calcu¬ 
lation here, Mr. Blease, won’t it? 

A. No sir, because that same amount is up in the oper¬ 
ating revenues. You see when you change the expenses 
you change your revenue for this particular tax calcula¬ 
tion purpose, I mean for the 6 1 /* per cent return, but not 
for the tax calculation purposes. 

Q. Do you mean to tell me that your 6Ms per cent retjirn 
varies in accordance with what your operating revenue 
deductions are? 

A. Suppose that this item of $803,000 shown as depre¬ 
ciation had not been adjusted. That would have b^en 
$920,000. The operating revenue above, would have b^en 
$115,000. That $891,000 would still remain the same. If 
that item had not been adjusted, then it would automatically 
follow that the year’s adjustments included in the $210,000 
would have been lessened by the $115,000. It is a mechanical 
process which I have sought to prove in these various 
computations here. No matter what rate of return we 
use, of course, it will be fixed at that amount, but I halve 
attempted not to let my adjustments have anything to do 
with the tax calculation. 
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Q. Well, by that you mean that you have so handled your 
own adjustments as to treat them as though they all 
would be allowed as taxable deductions? 

A. They have nothing to do with the tax laws. The 
Bureau of Internal Revenue has its own laws, fixed by 
Congress, as to what is an allowable tax deduction and 
what I might decide to do with an item would not affect 
it in one way or the other, that is, would not affect the 
taxable income or taxable income deductions. As I see 
it, the only possibility of this one year being changed, 
is the fact that the Commission may order a reduction. 
If that is true, then your taxes will vary, assuming all 
other facts for this one year, now. I can make adjustments 
up and down the line to revenues, expenses and anything 
else, but I cannot change the law as far as the income tax 
is concerned. Hence, none of my adjustments affect taxable 
[276] calculations, and I have tried to show that. I don’t 
know where I have failed to make it clear to you, if it is 
still not clear. 

Q. I think it is very clear what you have done, Mr. 
Blease. Let’s start back at the beginning of your state¬ 
ment. You have made certain adjustments to the oper¬ 
ating revenue deductions for the year 1943, is that correct? 

A. Yes sir. 

Q. You will just have to be patient with me. 

A. That is all right. 

Q. Now as a result of that you have arrived at a 
figure for net operating revenues of $1,523,207, and that 
is shown at the top of Schedule 6 in the first line? 

A. That net operating revenue is not the result of my 
computations. 

Q. Well, I said as a result of your adjustments, or if 
not I meant to say that. You have made adjustments to 
1943 earnings which, after taking them into considera¬ 
tion, have served to state the net operating revenues of 
the company for 1943 as $1,523,207? 

A. Yes sir. 

Q. Now that has no connection with the rate of return 
of $891,320, does it? 

A. No, the $891,000 is an item of return to the company 
for the investment in its property, and what other ex¬ 
penses they incur are something aside from that. 
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[277] Q. That is what I mean. That is a computed item 
that w r e arrive at without reference to operating revenues 
or operating expenses'? 

A. Yes. 

Q. It is a computed item? 

A. Yes. 

Q. And your theory, or the theory of your calculation, 
I take it, is that after these expenses have all been paid, 
and after an appropriate and correct amount of federal 
income tax has been paid, there should be left available as 
a return, instead of $1,523,207.93, the sum of $891,320. Sow* 
that is what the return should be instead of what j the 
net operating revenues are? 

A. That is correct. 

Q. Now when we come to determine the question of 
the income tax adjustment is, isn’t it true that we 
first arrive at the correct amount of income tax based 
on these assumed reductions or assumed excess revenues? 

A. No sir. 

Q. Now let me ask you this. You put down here a tax 
of $363,403. Don’t you intend that as being the corjrect 
amount of income tax w T hich you have computed ijhat 
would be due on the basis of 1943 had the excess operating 
revenues of some two million dollars not been received 
by the company ? 

A. That is right. If the taxable net income of $2,8ill,- 

[278] 385.53 had been reduced by $2,000,484.29, the amojunt 
of tax left to be paid would be $366,403.64. 

Q. And that is the tax as you have computed it? 

A. Yes sir. 

Q. Now that has no connection with the net operating 
revenues, does it, Mr. Blcase, because it is the return, that 
is the $891,000 that you are starting with for the purpose 
of finding out w’hat is the correct amount to be paid as 
income taxes? 

A. What has no connection? 

Q. The net operating revenue figure has no connec¬ 
tion with the method that you have used in computing 
taxes? 

A. Yes, sir, it does have a connection because I am 
taking the net operating revenues as showm in the tax 
return, plus other adjustments below the line, for inteijest 
and everything else. It does have an effect on the amoimt 
of allowable taxes. So that I am computing the amount of 
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taxes that would be paid, with a 6 V 2 per cent return, of 
$891,000. 

Q. And had there still been included as taxable deduc¬ 
tions all of the items which you have adjusted and which 
are included in this amount of $210,694? 

A. I am assuming that those items would go through 
the books anyhow, and become taxable deductions. 

Q. Now as we pointed out here, some of these items 
which you have thrown out of operating expenses because 
[279] you say they would be non-recurring, you have not 
thrown those out of your computations of federal income 
tax? 

A. No, I have not. 

Q. And if those items were thrown out of your computa¬ 
tion of federal income tax, of course that would result in 
a larger computed tax than $366,403? 

A. That is correct. 

Q. And having done so, the $891,320 would not simply 
be the return which you would compute as that to which 
the company is entitled on the rate base? 

A. Yes sir. 

Q. It is in effect just the same as your discussion this 
morning, isn’t it Mr. Blease, that the computed amount of 
excess revenues that you have here necessarily depends on 
the correctness and the application correctly of the $366,- 
403 which you computed for income tax? 

A. That is right, the excess revenue would vary in the 
inverse proportion in accordance with the tax calculation. 

• ••••## 

[281] Mr. Russell: Mr. French, please. 

Whereupon, Frank S. French called as a witness on 
behalf of the Federal Power Commission, having been first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Russell: 

Q. Will you please state for the record your name and 
address ? 

A. Frank S. French, Washington, D. C. 

Q. And what is your position with the Federal Power 
Commission, Mr. French? 
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A. Senior Rate Investigator. 

Q. Will yon please outline yonr education and experi¬ 
ence? 

A. I was educated in Marshall College, Huntington, Wjest 
Virginia, and Ohio State University, Columbus, Ohio, j 

My experience from 1938 to date is as follows: 

I 

I have been employed by the Federal Power Commissipn. 
During this period I have made numerous investigations 
and reports on natural gas utility properties. I have con¬ 
sulted with State regulatory commissions in the prepara¬ 
tion of exhibits and testimony relating to natural ^ as 
properties, on all phases of rate determinations. 

[282] From 1932 to 1938,1 was employed by the Railrcjad 
Commission of Texas as Chief Engineer of the Gas Utilities 
and Oil Pipe Line Division, in charge of all engineering 
reports and investigations relating to the operations of 
those companies in the State of Texas which were under 
the jurisdiction of that Commission. During this period, 
investigations and reports were made on many thousands 
of miles of both gas and oil transmission lines, and several 
hundred natural gas distribution systems. 

During this period, engineering studies were prepared 
under my supervision, for the purpose of determining t|he 
cost of natural gas service, which included allocation studfes 
necessary for the determination of the cost of services at 
city gates, and to individual consumers. 

It was also my responsibility to appear and testify a 
number of times on matters relating to proceedings before 
the Commission, and appear as a witness for the Commis¬ 
sion in the Appellate Courts of Texas in cases involving the 
determination of rate base, depreciation, allocation, atid 
other phases of complete gas rate investigations. 

From 1927 to 1932, I was employed by the City jof 
Amarillo, Texas, as Assistant City Engineer, and Water 
Superintendent. During this period I was in charge of Re¬ 
sign, specifications and estimates on municipal projects bo|th 
contracted and constructed by the City. I designed ajid 

[283] prepared specifications of a proposed 5^1,000,000 
municipal natural gas plant for the City of Amarillo, part 
of which was constructed and placed in operation before 
leaving the services of the City. I assisted Black apd 
Veach, Consulting Engineers, in the investigation of the 
Amarillo Gas Company. During this period I was alfeo 
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employed by the United States Bureau of Mines in connec¬ 
tion with the helium extraction plant near Amarillo, Texas. 

From 1925 to 1927, I was employed by the Pacific Coast 
Steel Company in Seattle, Washington, as reinforced con¬ 
crete designer, detailer, and sales engineer. 

From 1923 to 1925, I was employed by the Consolidation 
Coal Company at Van Lear, Kentucky, as office engineer 
doing general engineering work. 

Prior to 1923, I was employed on various engineering 
work between school terms, and was with the United States 
Army in France during 1918 and 1919. 

I am a licensed professional engineer in the State of 
Texas. 

Q. In what cases have you participated since you have 
been employed by the Federal Power Commission? 

A. The Hope Natural Gas Company, the United Gas 
Pipe Line Company, the Memphis Natural Gas Company, 
and I now have engineering supervision over the United 
Carbon Company, the Southern Carbon Company, the Hope 
[284] Producing Company, the United Fuel Gas Company, 
the Warfield Natural Gas Company, the Huntington De¬ 
velopment & Gas Company, and the Cincinnati Gas Trans¬ 
portation Company. 

Q. Did you participate in the investigation of the rates 
and charges of the Mississippi River Fuel Corporation 
instituted by the Commission’s order of April 6,1943? 

A. Yes, sir. 

Q. For what period of time have you been engaged in 
that work ? 

A. Well, I had supervision—I haven’t been located here 
continuously, but approximately a year, off and on. 

Q. Have you prepared, or have you had prepared under 
your supervision and direction, a document entitled, “De¬ 
scription of the Properties and Operations of the Missis¬ 
sippi River Fuel Corporation”? 

A. I have. 

Mr. Russell: Mr. Examiner, I hand the reporter a copy 
of the document entitled, “Description of the Properties 
and Operations of the Mississippi River Fuel Corpora¬ 
tion”, and ask that it be marked as Exhibit No. 7 for 
Identification. 




Trial Examiner: It may be so marked. 

(The Document Referred to Was Marked as Exhibit 1 ^ 0 . 7 
for Identification.) 

By Mr. Russell: 

Q. Mr. French, will you please state briefly the sources 

[285] of information used in the preparation of this exhibit? 

A. The basic information contained in this exhibit has 

been obtained from records and reports filed by Mississippi 
with the Federal Power Commission in compliance with its 
orders issued under the Natural Gas Act, and from (fata 
made available to the Commission on request, and frojn a 
detailed study of the company’s records. 

Q. Will you give a brief description of the properties 
and operations of the Mississippi River Fuel Corporation? 

A. Mr. Littman, in his opening statement, gave a v,ery 
accurate description, but I will repeat here. 

The Mississippi River Fuel Corporation owns and oper¬ 
ates a natural gas transmission system extending fijom 
Perrvville, Louisiana, to St. Louis, Missouri, and Alion, 
Illinois. 

Mississippi does not own any production facilities, but 
purchases all their gas requirements from five associated 
companies producing gas in Monroe and other gas fields. 

All the gas leaving Perrvville goes through part | of 
Louisiana, into the State of Arkansas, where the first s^le 
of gas is made to Crossett Lumber Company at Cross^tt, 
Arkansas. 

Gas is sold for resale to the Arkansas Power & Li^ht 
Company and the Arkansas Louisiana Gas Company, for 
the ultimate consumption of domestic, commercial and in¬ 
dustrial customers, also within the State of Arkansas, j 

[286] The gas then crosses the State Line of Arkansas 

into the State of Missouri, where sales of gas for resale ajre 
made to the Missouri Natural Gas Company, Laclede G^as 
Light Company, and St. Louis County Gas Company, for 
the ultimate consumption of domestic, commercial and in¬ 
dustrial customers. I 

The pipe line crosses the Mississippi River near St. Louis, 
and enters the State of Illinois, where sales for resale a^e 
made to the Illinois-Iowa Power Company and the Uniijm 
Electric Company of Illinois. 
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In addition to these sales for resale, Mississippi sells 
gas direct to industrial customers for their own use. 

Q. Does the Mississippi River Fuel Corporation engage 
in the local distribution of gas, using “local distribution” 
in the manner in which it is ordinarily used? 

A. No, they do not. 

Q. When were the facilities of the Mississippi River 
Fuel Corporation constructed, that is, the major part of the 
facilities? 

A. 1929. 

Q. Were these facilities constructed by Mississippi River 
Fuel Corporation under contract? 

A. That is correct. 

Q. What are the different classes of sales made by the 
Mississippi River Fuel Corporation? 

A. The principal classes of customers, in a broad sense, 

[287] are the industrial sales and sales to other utilities for 
resale. 

Q. When you speak of sales to industrials, you mean di¬ 
rect industrial sales? 

A. That is correct. 

Q. What are the approximate annual volumes of gas sold 
by Mississippi? 

A. Well, for the year 1942, the industrial sales were 
31,510,102 MCF; and the sales for resale were 12,048,118 
MCF. 

Q. Will you please turn to the map, which is a part of 
Exhibit No. 7 for Identification. By whom was that map 
prepared? 

A. It was prepared by the staff of the Federal Power 
Commission. 

Q. And what were the sources of information used in 
preparing the map? 

A. The data was submitted to us by the engineering de¬ 
partment of the Mississippi River Fuel Corporation. 

Q. And in your opinion, does that portray accurately 
the pipe line and facilities of the Mississippi River Fuel 
Corporation? 

A. That is correct. There are a couple of minor errors 
that are so small that I don’t think there is any use men¬ 
tioning them. I don’t have the corrected copy, but one of 
the lines has the wrong number on it. I can get that if you 

[288] wish me to correct it. It is a very minor change, 
though. 
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Q. Well, other than the correction, in your opinion this 
is an accurate description of the facilities of the Mississippi 
River Fuel Corporation 1 ? 

A. That is correct. 

Q. Will you please turn to Schedule No. 3 of Exhibit No. 
7 for Identification. Will you please explain what is mejant 
by the term “coincidental peak day demands” by customers 
and delivery points, as used in the heading of that schedule ? 

A. Coincidental peak day is a day on which the system 
delivers the greatest volume of gas. 

Q. That is the peak on the system for a particular year, 
is that correct? 

A. Year or heating season, or during some period. 

Q. Well, are the peak days used in this exhibit peaks for 
the years? 

A. No, so-called heating season or winter season. 

Q. From whom did you get the information used in desig¬ 
nating the particular days on this schedule as the coinci¬ 
dental peak day demands ? 

A. These were submitted to us by the company upon re¬ 
quest. That is, the day of the demand was submitted by 
the company. We checked these dates and found them cor¬ 
rect, and the company submitted to us certain volumes 
which were not converted volumes, and we had to convert jail 
[289] the volumes to a uniform pressure base. 

Q. But, other than using the conversion factor, the infor¬ 
mation contained in this exhibit came from the records 
of the Mississippi River Fuel Corporation? | 

A. That is correct. 


Mr. Russell: That is all we have of Mr. French, Mr. 
Examiner, at this time, and I ask that he be excused and we 
be permitted to put Mr. Bodner on the stand. 

Trial Examiner: You haven't finished this witness' direct 
testimony, is that what you mean? 

Mr. Russell: As to this one exhibit. 

Mr. Littman: He is going to testify on some othOr 
exhibits. 

Trial Examiner: All right, I see. 

(Witness French temporarily excused.) 
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Whereupon, Michael J. Bodneb called as a witness on 
behalf of the Federal Power Commission, having been first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Russell: 

Q. Mr. Bodner, will you please state for the record your 
full name and address, and position with the Federal Power 
Commission? 

[290] A. My name is Michael J. Bodner, Charleston, West 
Virginia. The title of my position with the Federal Power 
Commission is Engineer. 

Q. Mr. Bodner, will you please state briefly your educa¬ 
tion and experience ? 

A. I am a graduate in Electrical Engineering of the Uni¬ 
versity of Nebraska, Class of 1922. My experience, prior 
to October, 1929, was with industrial manufacturing com¬ 
panies, and consisted in general of drafting, designing, 
checking of designs, preparation of specifications for instal¬ 
lation of equipment, estimating electric power requirements 
for industrial uses, and costs of electric plant additions and 
improvements. 

From October, 1929, to November, 1933, I was employed 
as an assistant engineer with the Missouri Public Service 
Commission, on investigations of substations and electric 
plants, and water distribution and transmission systems. 

From November, 1933, to August, 1936, I was employed 
as an engineer by Union Electric Power and Light Com¬ 
pany, now known as the Union Electric Company of Mis¬ 
souri, on investigations of substations and electric plants, 
analysis of company records for costs of various classes 
of electric property. 

From August, 1936, to September, 1939, I was connected 
with the Department of Public Utilities of Arkansas, as 

[291] senior engineer on investigation of natural gas and 
electric utility companies on rate matters. The work with 
this State agency included studies of market demands, 
system peak loads, consumption and utilization of natural 
gas and electric power. 

• •••••• 
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[309] Q. Mr. French, have you made a study of the Allo¬ 
cation of Cost of Service for the years 1942 and 1943^ of 
the Mississippi River Fuel Corporation? 

A. Yes, I have. 

Mr. Littman: Mr. Examiner, I am going to request tjliat 
the document entitled “ Allocation of Cost of Service, 194^— 
Mississippi River Fuel Corporation” be marked for iden¬ 
tification as Exhibit No. 10. 

Trial Examiner: It will be so marked. 

(The Document referred to was marked for Identification 
as Exhibit No. 10.) 

Mr. Littman: I also request that the exhibit entitled 
“Allocation of Cost of Service, 1943—Mississippi River 
Fuel Corporation”, be marked for identification as Exhibit 
No. 11. 

Trial Examiner: It may be so marked. 

(The Document referred to was marked for Identification 
as Exhibit No. 11.) 

By Mr. Littman: 

[310] Q. Mr. French, I hand you Exhibits Nos. 10 an<i 11 
for Identification, and ask you whether those exhibits vjere 
prepared by you and under your supervision and direction? 

A. Yes sir. 

Q. Do they contain the results of your study with i re¬ 
spect to the allocation of cost of service for the years 11942 
and 1943, of the Mississippi River Fuel Corporation? 

A. Yes sir, they do. 

Q. In each of these exhibits you have incorporated a 
narrative statement explaining the method followed by 
you in arriving at the conclusions and results showii in 
these exhibits. Do you adopt those narrative statements 
as your sworn direct testimony in this case? 

A. Yes sir. 

Q. Do these exhibits correctly show what they purport 
to show? 

A. Yes sir. 

Q. Are these two exhibits pretty much self-explanatjory 
when considered together with the written narrative state¬ 
ment? 
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A. That is correct, with this addition, possibly, that 
there was quite a bit of repetition to have included certain 
text data in the 1943 exhibit, and we just left it out. It is 
just exactly the same so that the source of the information 
and the scope of the investigation is practically the same. 

Q. In other -words, you used the same method in both 

[311] 1942 and 1943 allocations? 

A. Exactly the same method. 

Q. Speaking of method, is this method that you used 
for the purposes of these two exhibits the same method, 
substantially, as that which the Commission’s Staff has 
presented in other cases before the Commission, and 
which has been adopted by the Commission in its opinions? 

A. That is correct. 

Q. Will you name some of those? 

A. The Hope Natural Gas Company, the Colorado Inter¬ 
state Gas Company, and the Interstate Natural Gas Com¬ 
pany. They are the ones that have gone to court. In 
the other cases -which were adjusted without a hearing, 
the same method was used. 

Q. About the Cities Service investigation? 

A. The same is true with respect to that company. 

Q. Are the results of your study for the year 1942 
summarized in tabular form in Schedule 2 of Exhibit 10? 

A. For the year 1942, yes sir. 

Q. Will you please refer to that exhibit for a moment? 
I note first that you have segregated the classes of sales or 
business under two main headings, namely Direct Sales to 
Industrial Customers and Sales of Gas to Other Utilities 
for Resale—is that correct? 

A. That is correct. 

Q. The Commission’s jurisdiction, of course, extends 

[312] to the latter class of sales, does it not? 

A. Yes sir. 

Q. You then show the Annual Volumes and the Coin¬ 
cidental Peak Day Volumes by those classes of customers, 
and the annual revenues, do you not? 

A. That is correct. 

Q. Now those figures were all taken from the company’s 
books, I presume? 

A. No, all those figures were taken from the accounting 
staff’s exhibits. 

Q. In other -words, you picked up those figures from the 
Accounting Staff, and I believe Mr. Blease of that Staff 



has already testified that he took them from the books of 
the company, is that right? 

A. That is right. 

Q. Now coming to the next five columns which are headed 
generally “Cost of Service,’’ I see a figure under the foot 
of the column headed “Total,” of $7,082,875.11. Tfhat 
represents the total overall cost of service in that year, 
does it? 

A. Yes sir. 

Q. Does that include the 6 Y> per cent return on the 
investment rate base, concerning which testimony has here¬ 
tofore been given? 

A. That is correct. 

Q. And did you pick that figure up from the accounting 

[313] exhibits generally? 

A. Generally. For the year 1942 we have a few little 
adjustments there, but generally speaking it is from the 
accounting exhibits. 

Q. I am speaking of the total, the big figure of $7,082,- 
875.11. Isn’t that taken directly from the accounting 
study? 

A. Not exactly. We had to have some adjustments on 
that, which are explained in the text. 

Q. But your starting point for those figures was the 
accountants ’ figures ? 

A. That is correct. 

Q. And with the exception of those minor adjustments 
this is substantially, over-all, the accounting figures wfyich 
have heretofore been testified to by the accounting witness, 
Mr. Blease, is that right? 

A. That is correct. 

Q. Now in the extreme right-hand column you ligve 
some figures in the column entitled “Excess Revenue Oyer 
Cost of Service.” That total is shown as $1,662,854.62. j Is 
that figure simply the difference between the total <jost 
of service shown in the next to the last column on the 
right-hand side, and the total revenues shown in the third 
column? 

A. That is right. 

Q. Now that figure has a familiar ring. You will rem^m- 

[314] ber that figure of $1,662,854.62. That was the figjire 
of so-called “excess revenues over 6 Y 2 per cent retuitn” 
for the year 1942, concerning which Mr. Blease testified— 
do you remember that? 
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A. That is correct. 

Q. Now is it correct to say that as a result of your study 
you show how that total overall rate reduction would be 
applied as among the various classes of customers, and 
sales—is that right? 

A. That is correct statement. I would say- 

Q. (Interposing): If you want to state it a little differ- 
entlv, please feel free to do so. 

A. We first applied the costs and then the excess revenues 
follow after deducting the costs from the revenues. 

Q. This is what comes out at the end of the horn? 

A. Yes. 

Q. This shows that out of the total so-called excess 
revenues, which we have used here for want of a better 
term, over and above a 6 a ,4 per cent return on the recom¬ 
mended rate base of $1,662,854.62, that $1,010,118.98 is 
applicable to the direct sales to industrial customers? 

A. That is true under this particular schedule, using 
the two-part rate only. 

Q. Yes. And how much, upon the assumption used in 
this exhibit, would be applicable to the interstate sales 
[315] for resale, over which the Commission has jurisdic¬ 
tion? 

A. On this schedule it would be $652,735.64. 

Q. That is for the year 1942? 

A. Yes sir. 

Q. Now will you please take a look at Schedule 2 of 
Exhibit No. 11, and state the fact for the year 1943? 

A. The excess revenues for the Sale of Gas to Other 
Utilities for Resale, amount to $878,038.29. 

Q. And what about the amount applicable to the Direct 
Sales to Industrial Customers? 

A. That amounts to $1,122,446. 

Q. And what was the total cost of service for each of 
those classes of customers in 1943? 

A. The cost of service for the Direct Sales to Industrial 
Customers was $4,622,771.84; and for the sale of gas to 
Other Utilities for Resale—$2,619,880.11. 

Q. I note, Mr. French, that on Schedule 2 of your 1943 
exhibit, which is Exhibit No. 11, you show the* Average 
Revenue in Cents Per MCF for the various classes of 
sales, and in the last column the Average Cost in Cents 
Per MCF. 

A. Yes. 
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Q. For instance, the average rate to the Laclede Gas 
Light Company at the city border in St. Louis is shown 
as 23.9 cents per MCF, is that right? 

A. Yes. 

[316] Q. Whereas, according to this exhibit, the cost! of 
serving that company at that point is 18.46 cents per MCjF? 

A. That is right. 

Q. The difference being approximately 5% cents, is tlhat 
right? 

A. Yes, 5.44 cents. 

Q. I note that in your 1942 exhibit you do not have similar 
columns showing the average revenue and average dost 
in cents per MCF. Do you have such figures available! so 
that they may be put into the record at this point? 

A. Yes, I do. 

Q. For comparative purposes. 

A. Yes. 

Q. Will you kindly read them into the record? Now ^ou 
are giving us the figures for 1942? 

A. That is correct. 

! 

Q. I am going to write those in right alongside thosej in 
the 1943 exhibit, for ready reference. 

A. The Average Revenue Cents Per MCF, on the Fi^m 
Industrial Customers, is 23.18 cents; Interruptible Indus¬ 
trial Customers—14.71 cents; total for the Industrial Cl^ss 
—18.90 cents. The Arkansas Louisiana Gas Compan^— 
30.09 cents. The Arkansas Power & Light Company—24.73 
cents; the Missouri Natural Gas Company—33.72 cents; 
The Laclede Gas Light Company—23.72 cents; the St. Louis 
County Gas Company—27.96 cents. Total St. Louis Are4— 

[317] 24.85 cents. 

Union Electric Company of Illinois—28.79 cents. Illi- 
nois-Iowa Power Company—28.38 cents. Total sales for 
Resale—25.63 cents. Total System—20.83 cents. 

The Average Cost Cents Per MCF is as follows: 

Firm Industrial—17.02 cents; Interruptible Industrial— 
14.06 cents. I don’t have the average thrown for that class, 
I will compute that in a minute. 

Arkansas Louisiana Gas Company—25.16 cents; Arkan¬ 
sas Power & Light Company—24.45 cents; the Missouri 
Natural Gas Company—24.62 cents; The Laclede Gas Li^ht 
Company—19.15 cents; the St. Louis County Gas Compatiy 
—21.57. Total St. Louis area—19.74 cents. Unijm 
Electric Company of Illinois—17.32 cents. Illinois-Io^a 
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Power Company—17.47 cents. Total Sales for Resale— 
20.21 cents. Total System—16.87 cents. 

Q. Well, on the basis of this exhibit, assuming that the 
Commission were to adopt all the adjustments suggested 
by the staff, and this cost allocation, and adopt 6M> per cent 
return, what would the overall rate reduction be to the St. 
Louis area, which of course includes the Arkansas Louisiana 
Gas Company, the Arkansas Power & Light Company- 

A. (Interposing): No, the St. Louis area only includes 
the Laclede and St. County Gas Company. 

Q. You show a total there “Total St. Louis Area,” that 

[318] includes only The Laclede Gas Light Campany and 
the Laclede and St. Louis County Gas Company. 

A. That is correct. 

Q. All right, I stand corrected. What would the total 
overall reduction be, predicated of course upon the test year 
of 1943, if the Commission were to adopt that year? 

A. $628,234.72. 

Q. And the average city gate rate at present for the St. 
Louis area is what? 

A. 24.96 cents. 

Q. That is, of course, at the city gate? 

A. That is the weighted rate of both companies. 

Q. And what would be the indicated rate on this basis ? 

A. 18.9 cents. 

Q. That would mean an approximate reduction of 6 cents 
per MCF, is that right? 

A. That is right. 

Q. I believe you have already stated that this exhibit is 
self-explanatory. You have divided the costs, or segregated 
those costs as among Demand, Commodity, Other and Local, 
have you not? 

A. That is right. 

Q. In other -words, you have taken the total cost of ser¬ 
vice, split it into these four groups for the purpose of your 
allocation, and from that determined, on the basis of a two- 

[319] part rate, -what each customer’s excess revenues were 
over cost, is that right ? 

A. Yes, that is the end result of it. 

Q. You have already stated that this exhibit is self- 
explanatory. Do you have anything further to add by way 
of explanation, that you think might be helpful? 

A. I think it is self explanatory. 



Mr. Littman: That is all except for an exhibit on rat<j> of 
return which we are still hoping will arrive shortly. 

Trial Examiner: When you say that that is all, do you 
mean that that completes the Commission’s case? 

Mr. Littman: Yes, except of course for any rebuttal that 
we may have. In other words, as Your Honor can see, we 
have covered all the items usually covered in a rate (jase 
except rate of return, and we have no special items that we 
will present on direct, other than perhaps some items that 
we may desire to put on in rebuttal. In other words, we 
have reached the stage here in our direct examination, 
where, so far as we know, the only thing that remains to 
be put in is the rate of return exhibit which will be in jthe 
usual form presented in other cases. It is largely statistical 
in nature. We hope we will have it here before counsel for 
the company completes his cross examination of tl]ese 
witnesses, so that the hearing may go on. I say that \fith 
my tongue in my cheek. I sent a wire to Washington two 
days ago and haven’t received an answer yet, but I am sjstill 
[320] very hopeful that I will hear. 

I might also state that we have received this afternoon 
from the company, the first exhibit, and we also exercise 
the same hope that we will receive more exhibits as time 
goes on, from them. You don’t happen to have any more 
at this time, do you Mr. Dougherty? 

Mr. Dougherty: No; the second one was supposed to be 
ready by 3:30 but as far as I know it hasn’t been sent ojver 
as yet. 

Trial Examiner: Counsel for The Lacelede Gas Lijglit 
Company may examine the witness. 

Mr. Sloate: We don’t care to examine at this time, yjour 
Honor. 

Trial Examiner: Counsel for the City of St. Louis ? 

Mr. Ferrish: I have no questions. 

Trial Examiner: Counsel for the St. Louis County teas 
Company? 

Mr. Quigley: No examination at this time, your Horror. 

Trial Examiner: Counsel for the respondent. 

Cross-examination. 

By Mr. Dougherty: 

Q. Mr. French, will you turn to Exhibit 7, and to pa<^e 9 
thereof. You there state that the respondent delivers gas 
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under two main classes of business, a firm supply and an 
interruptible and/or surplus supply, and then comes this 

[321] sentence: “Customers receiving deliveries under con¬ 
tracts for interruptible and/or surplus type of gas have 
no preference over users of firm gas on the pipe line facili¬ 
ties of the company in case of shortage of gas and are 
subject to have their supply curtailed before customers 
receiving gas under contracts for firm gas.” 

When you say they have no preference you are referring 
to the fact, which you later say, that if it is necessary to 
have pipeline capacity to deliver gas either to its utility 
customers or to the direct industrial sales companies, that 
these interruptible customers are subject to having their 
supply cut off upon short notice, is that correct? 

A. That is in accordance with the terms of the contracts. 

Q. So that you might state it the other way, that the firm 
customers, both the utility customers which buy gas for 
resale for domestic and small commercial use, and the indus¬ 
trial customers that buy gas direct for their use, have a 
preference on the capacity of the line to the extent needed 
by their requirements—is that correct? 

A. I would say that that is generally correct, with this 
statement, that of course if you had any curtailments neces¬ 
sary after you had exhausted your capacity on your inter¬ 
ruptible cut-offs, the industrial class would have to take that. 

Q. Well, I first meant so far as the interruptible gas and 
firm gas is concerned, the tw’o types of firm gas, both in- 

[322] dustrial and utility, for domestic and commercial, 
precede that—is that right? 

A. That is correct. 

Q. Now, then, as between the gas that is sold by Missis¬ 
sippi to utility customers, there are certain preferences, 
are there not, in the contracts? 

A. That is right. 

Q. Now isn’t it correct that the industrial gas, whether 
sold to a utility company for resale by it to an industrial 
customer, or whether industrial gas sold directly by Missis¬ 
sippi, has no preference one way or the other? 

A. Now to get that straight we will take an example. Do 
you mean that gas sold to the Arkansas Louisiana Gas Com¬ 
pany, we will say, at the gate, unclassified, that the industrial 
sales inside the city or inside their distribution plant 
have the same preference as the commercial and domestic 
customers inside the town? 
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[323] Q. No, Mr. French, I don’t mean that. 

I will put it this way, that Mississippi sells gas to The 
Laclede Gas Light Company for resale to industrial cus¬ 
tomers as straight natural? 

A. Yes, sir. 

Q. Now, also, Mississippi sells gas to industrial customers 
directly, around the St. Louis area? 

A. Yes, sir. 

Q. Now, so far as those two classes are concerned, tliey 
stand on an equal footing, that is, both the gas that Missis¬ 
sippi sells for resale for industrial use, and its own direct 
sale industrial gas, is on an equal footing, and neither lias 
preference over the other? 

A. That is my understanding. 

Q. Now, the gas that has the first preference in the l}ne 
is the gas which Mississippi sells to these utility companies 
for resale to domestic and small commercial customers? 

A. That is, of course, set out in the contract, in case th^re 
is a shortage in your capacity, which there is not in tjiis 
particular company, so far as your firm load is concerned. 

Q. Well, that is true, but I mean so far as the rights are 
concerned. I am now talking about contract rights, one 
as against the other; if there should be any line breaks or 

[324] if there should be any shortage of gas, whether by 
reason of lack of capacity or otherwise, the last customers 
to be curtailed will be the small commercial and domestic 
customers of these various utility companies? 

A. That is right. 

Q. And while what you say is true, that is, the line ca¬ 
pacity of Mississippi today is such that if it gets the das 
and if there is no line break or interruption, of course there 
has yet been no need or there would be no need to bring into 
effect that preference. 

A. I don’t know of any time it has ever been exercised 
on your firm customers. 

Q. You mean you don’t know of any time when a firm 
industrial customer has been shut off in order to continue 
the supply of the domestic and small commercial? 

A. I don’t know of any such instance, that is correct. 

Q. Well, if it did occur, it would only have occurred whpn 
there has been a line break some place? 

A. It certainly would be an emergency. 

Q. Because the greater part of the business is the firm 
industrial? 
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A. Yes. 

Q. But that is the fact, that that domestic and small com¬ 
mercial class of customers has a preference over the firm 
industrial business? 

[325] A. That is correct. If you arc going to have to cut 
them off, they will go off the line in that rotation. 

Q. I would like to have you turn, then, to Schedule 3 of 
Exhibit 7, wherein you show various coincidental peak day 
demands, and will you explain what is meant by a coinci¬ 
dental peak day demand? 

A. I think I explained that on my direct. I mean that 
that is the day on which the maximum amount of gas was 
delivered from the system, the complete system. 

Q. You have made studies of peak demand conditions on 
other gas companies and other pipe lines, have you not, 
when you have been involved in these investigations ? 

A. Yes, sir. 

Q. Don’t you find that this particular type of a company, 
where the greater portion of its business is done with direct 
industrial customers, and also where it has a great deal of 
interruptible business, creates a different set of peak con¬ 
ditions and load factor conditions than companies where 
the main business is domestic and commercial? 

A. Well, what do you mean by “peak conditions”? In 
my estimation, a peak is a peak, the day on which the sys¬ 
tem has delivered the most gas. 

Q. Let me put it this way: The causes of peaks on a 
system that sells primarily domestic and small commercial 
customers, are different than the causes of peaks where a 

[326] company sells mostly industrial gas and along with 
it, as a part of the industrial gas, a good deal of interrup¬ 
tible gas? 

A. I can’t see much difference, Mr. Dougherty. 

Q. Well, it would be possible, would it not, where a com¬ 
pany has a lot of industrial business—and particularly a 
lot of interruptible business—to have a peak system day in 
the summertime? 

A. It is possible. 

Q. What I am getting at is that weather, cold weather, 
does not have the same influence on system peaks, wdth a 
line such as Mississippi’s, as it does where you have got a 
system that is mainly serving domestic and commercial 
customers? 
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A. Well, of course, on any system it is possible to throw 
a peak at any time of the year, and it is possible to do that. 

Q. Well, where a system does not have interruptible in¬ 
dustrial gas, Mr. French, don’t you always find that the 
peak day is in the wintertime, in the colder parts of the 
winter? 

A. That has been my experience. 

Q. And isn’t it true that the very character of inter¬ 
ruptible industrial gas is that you put it on and take jt off 
in accordance with your available supply of gas? 

A. Well, in my study of the peak conditions of this sys¬ 
tem, the weather conditions or degree days would not have 

[327] entered into my determination here on making any 
adjustment. I was interested only in the capacity and the 
deliveries made from your pipe line on the system peak; day. 

Q. Well, I am not disputing that fact. But I am asking 
you about these differentiations in causes of system peaks 
on lines or on properties where you have a lot of interrup¬ 
tible gas. Is it not true that that depends pretty muesli on 
the desire of the management to sell quantities of inter¬ 
ruptible gas, assuming that the market can absorb it^ 

A. The way you operate your properties, and fluctuate 
your interruptible load, you can hypothetically set any 
peak you want. 

Q. That is what I meant. 

A. By going out and turning off a few customers, or turn¬ 
ing off a valve, and it is subject to the way you handle it, 
the fluctuations. 

Q. And if it were desired to put a great big peak iii the 
summertime by going out and taking on a lot of inter¬ 
ruptible business, it would be possible to sell more gijs in 
the summer on a particular day or as much, we will sa^, as 
in the winter? 

A. It hasn’t been done. Anything can be done, but it 
hasn’t been done in this system. 

Q. Well, that is not true with a company that ^ells 
domestic business. They can’t sell more than the market 

[328] absorbs. They don’t have that interruptible factor, 
do they? That is just plain gas practice, isn’t it, theije is 
nothing tricky about that? 

A. You will have to ask that question again. 

Q. I say, where there is a company that sells primarily 
domestic business, it does not have the flexibility of making 
maximum deliveries from its line as does a company fhq t. is 
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selling gas in an industrial market to industrial customers, 
with the right of interrupting or putting them on as condi¬ 
tions may require? 

A. Well, if it was just 100 percent business of that type, 
of course, your load factors on your resale customers are 
lower than on your industrial customers. 

Q. Well, you take a distribution company that is selling 
gas primarily to domestic and small commercial customers, 
it has its peaks affected primarily by weather, doesn’t it? 

A. Well, it might, but there might be other reasons. They 
have a certain portion of industrial business inside their 
gates, and they have, in some cases, fairly stable loads. 
I know of distribution plants that have very good load 
factors. 

Q. I am not disputing that fact, but there are also some 
that have very poor load factors? 

A. That is right. 

Q. Now, this particular pipe line, by virtue of having 
[329] this interruptible gas, has had a good load factor, 
hasn’t it? 

A. This company? 

Q. Yes. 

A. The overall system has a very good load factor. 

Q. That is what I mean, and that’has been made possible 
by virtue of this interruptible gas business? 

A. I don’t know what the answer to that is, but you have 
a good load factor on your system. 

Q. Well, if there were no interruptible business sold at 
all, and nothing but firm business were sold from this pipe 
line, the load factor of the system would not be as good as 
it is; isn’t that correct? 

Mr. Russell: That assumes, Mr. Dougherty, that you are 
operating under present operating conditions, does it not? 

Mr. Dougherty: It just assumes that instead of selling 
whatever the quantity of interruptible gas was that was 
sold in a year, that that was not sold but that amount of 
firm gas was sold. I should think that that is a simple 
question. 

The Witness: I would say this, that the portion which 
you actually curtail would do that, but the portion which is 
not curtailed on a peak day—you might just as well, if you 
are not going to cut them off, because the contract says it is 
interruptible, if they stay on the line you might as well tell 





[330] these people, “We will give you an interruptible {con¬ 
tract. ” But that is in fact only a term when you don’t 
use it. 

Q. But even on your own exhibit, you show a lot of z^ros, 
don’t you! 

A. Quite a few, but there is 50 percent of this load on, 
on your peak days. 

Q. Those days when you show zeros were days those 
particular customers were interrupted! 

A. Certainlv. 

Q. And still, on those same- days, that happened t6 be 
the maximum system peak of that season; isn’t that right! 

A. That is right. 

Q. What I am merely asking you is this: Is it not a fact 
that the availability of this interruptible gas, and the Utili¬ 
zation of it, as a part of the business of this company, m^kes 
it possible to have a better load factor than if this iitter- 
ruptible gas were not sold; and by “interruptible” I mean 
that that is so classified as interruptible, and which has been 
shut off from time to time, and which is sold at a lcjwer 
price than the firm gas! 

A. Yes, sir. 

*•#*•*• 

[332] Q. Mr. French, will you take Exhibit 7, whiclj we 
were discusing yesterday, had turn to Schedule No. 3! 

A. Yes, sir. 

Q. On those peak days which you have selected there 
in each of the 3 years, 1940, 1941 and 1942, there appear 
to be a number of customers who received no gas on those 
days, and those customers, according to your designation, 
are interruptible customers; is that correct! 

A. Yes, sir. 

7 

Q. Now, do you have any figures to show how njiuch 
the load was off as a result of not serving those inter¬ 
ruptible customers on that day! 

A. No, sir, I don’t. I don’t have the amount of cur¬ 
tailment. 

Q. You didn’t make any particular study or get any 

[333] figures on the curtailments on those days! 

A. No, sir, I did not. 

Q. It would appear, however, would it not, that so far 
as the possible load of the pipe line is concerned (that 
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it does have connected a greater load than it can furnish 
with its capacity,—meaning by that that if it furnished 
all interruptible customers and all firm customers all they 
wanted all the time? 

A. That is correct. 

Q. So that it is because of that fact that they have to make 
these curtailments of the interruptible gas on days when 
the firm gas gets up to higher quantities in the line ? 

A. That is correct. 

Q. Did you make any attempt to find out whether these 
were days upon which the greatest quantity of firm gas 
was delivered from the line? 

A. No, sir, I did not. 

Q. And you don’t have that information? 

A. No, sir. 

Q. Did you make any computation of what might be 
called a non-coincidental demand on the system for all gas? 

A. Yes, sir. 

Q. How much would that be? 

A. I have it for—what do you mean, what would the 
total be? 

[334] Q. Yes. 

Mr. Littman: For what day? 

The Witness: It falls in various days. 

For 1942, that runs 234,430,000 cubic feet; and for 1943, 
232,515,000 cubic feet. It is about the same for the two 
years. 

By Mr. Dougherty: 

Q. Do those figures show what the maximum quantity 
of interruptible gas that enters into that computation of 
the non-coincidental demand? 

A. I have that. 

The interruptible gas for the year 1942, under the non¬ 
coincidental maximum day, was 79,862 MCF; and for 1943, 
it was 74,578 MCF. 

Q. And what are the other figures, that is, for the firm 
industrial gas and for the firm utility resale gas? 

A. The firm industrial gas for 1942 was 73,178 MCF; 
for 1943, it was 74,421 MCF. 

The sales for resale, in 1942, was 81,390 MCF; for 1943— 
83,516JMCF. 




Q. Now, to compare those figures with the actual deliverie|s 
on the peak day in 1942—I don’t believe that is totaled 
is it, in Exhibit 7, but I do see in your Exhibit 10—that is 
your allocation exhibit—on the last schedule- 

A. (Interposing) I think it is summarized better ther^. 

[335] Q. All right, let’s take Schedule 12 to Exhibit 
10. What I would like, Mr. French, is a comparison tlieije 
of those totals in the three classifications. It is a repetition, 
but I think it would be helpful if we had it that way. 

A. I only have it for the two years, of course. 

Q. Yes. 

A. In the year 1942, the coincidental peak deliveries 
were 136,538 MCF; the non-coincidental in the same year 
were 228,857 MCF. 

Q. Excuse me, Mr. French, the first figure you gave is 
the one that is for March 3,1943, but for the heating seasbn 
of 1942-1943? 

A. That is correct. You would have to go to Exhibit'll 
if you want to carry that forward. 

Q. What I meant was that for your non-coincident^l 
peak figures for the year 1942, you compare that with the 
coincidental system peak figures for the day March 3, 
1943, rather than for the day January 7, 1942? 

A. That is correct. 

Q. And that is because the March 3, 1943, date is fjor 
the winter heating season of 1942-1943? 

A. That is correct. 

Q. And were your non-coincidental demand figures taken 
for that same heating season, or were they for the calen¬ 
dar year? 

[336] A. That is for the calendar year. 

Q. At any rate, those two columns, or the columns in¬ 
volved on Schedule 12, compared with the figures you 
have given, would show the relationship? 

A. That is correct. 

Q. Now,do you want to refer to Exhibit 11? 

A. If you want to bring forward the year 1943, yes. 

Q. I think we would like to have that. 

A. The coincidental peak deliveries for the heating sea¬ 
son 1943-1944, which occurred on February 14, 1944, w^re 
135,866 MCF. The non-coincidental peak for the calen4ar 
year 1943 was 227,156 MCF. 

Q. Now, would you break that down as between firm 
and interruptible direct sales of gas, and if you have 
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the figures for each of these utility customers I would like 
those; if you don’t just give me the totals, comparing them 
with the column- 

A. (Interposing) I will have to explain one thing there, 
that the figures which I read from Schedule 11 of Exhibit 
11 are exclusive of the Crossett Lumber Company’s load, 
and all these figures I have given you are exclusive of that 
particular customer. 

Q. And that is true of the non-coincidental figures, as 
well ? 

A. That is correct. 

On the firm industrial customers, for the year 1942, 

[337] the non-coincidental load was 67,605 MCF. The coin¬ 
cidental load was 50,151 MCF. 

In 1943, for firm industrial customers, the non-coincidental 
load was 69,062 MCF; and the coincidental was 47,488 
MCF. 

The interruptible industrial load, for the year 1942, 
non-coincidental, was 79,862 MCF; the coincidental, for 
the same year, or rather, for the same heating season, 
was 23,918 MCF. 

For the year 1943, the non-coincidental was 74,578 MCF; 
and the coincidental—27,269 MCF. 

The total for the two groups, or the industrial firm and 
interruptible, for the year 1942, non-coincidental—147,467 
MCF; the coincidental—74,069 MCF. 

For the year 1943, non-coincidental—143,640 MCF; coin¬ 
cidental—74,757 MCF. ; 

Do you want me to give that as a class or by individual 
companies? 

Q. Individual companies, if you have it. 

A. The Arkansas Louisiana Gas Company—non-coinci¬ 
dental, for 1942—8,323 MCF; coincidental—3,055 MCF. 

For 1943, the non-coincidental peak is 9,690 MCF; and 
the coincidental peak is 3,271 MCF. 

That particular load is warped on account of the stand¬ 
by at Pine Bluff, Arkansas. 

[338] The Arkansas Power & Light Company—the non¬ 
coincidental load for 1942 is 7,387 MCF; the coincidental 
is 6,850 MCF. 

In 1943, non-coincidental—8,299 MCF; coincidental—5,- 
291 MCF. 

The Missouri Natural Gas Company, for the year 1942, 
non-coincidental—3,245 MCF; coincidental—2,600 MCF. 





1943—non-coincidental—3,245 MCF; coincidental—2,292 
MCF. 

Laclede Gas Light Company—1942—non-coincidental— 
38,376 MCF; coincidental—31,228 MCF. 

1943—non-coincidental—39,589 MCF; concidental—32,- 
440 MCF. 

St. Louis County Gas Company—1942—non-coinciderital 
—19,154 MCF; coincidental—14,451 MCF. 

1943—non-coincidental—17,471 MCF; coincidental—j.3,- 
148 MCF. 

Union Electric Company of Illinois—1942—non-coihci- 
dental—165 MCF; coincidental—362 MCF. 

1943—non-coincidental—459 MCF; coincidental—^97 
MCF. 

Illinois-Iowa Power Company—1942—non-coincident^l— 
4,440 MCF; coincidental—3,923 MCF. 

1943—non-coincidental—1,763 MCF; coincidental—1,270 
MCF. 

Total resale—1942—non-coincidental—81,390 MCF; ccjin- 
[339] cidental—62,469 MCF. 

1943—non-coincidental—83,516 MCF; coincidental—61,- 
109 MCF. 

Q. Now, those figures indicate that particularly so far 
as the industrial interruptible gas is concerned, it varies 
within wide limits from the quantities that are delivered 
on this maximum system day, to the maximum quantities 
that would be delivered if all of the interruptible customers 
were to get their maximum quantity on the same day? 

A. That is right. | 

Q. And I suppose that non-coincidental set of figures 
you have would pretty much represent the connected load 
of the company if everybody took the maximum quantity 
on the same day, which, of course, I know- 

A. (Interposing) No, there are certain diversity factors 
which have to be taken into consideration. 

Q. That is, those diversity factors act just naturally? 

A. That is right. 

Q. That is not within the control of either the customer 
or the company? 

A. That is right. 

Q. Did you make any study of load factor conditions of 
these various utility companies? 

A. Yes, sir. 

12—9181 
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Q. What figures do you have on percentage load factors 

[340] for these two years, or however youliave that? 

A. Well, do you want the system load factors, or how 
do you want that, Mr. Dougherty? You see, if you take 
the load factor of a company, you would have to take the 
non-coincidental, their own peak; but w^here you take it 
as a system, with the diversity in it—which way do you 
want it ? 

Q. I think it would be helpful both ways. 

A. Well, the total system load factor for 1942 was 84.25 

percent. For 1943, it was 87.10 percent. That is exclusive 
of the Crossett Lumber Company. 

That is based on the loads established during the heating 
season peak as related to the annual volumes. 

Q. And that would be what you would call the annual 
load factor? 

A. That is correct; the annual system load factor, I would 
say. 

Q. Yes. 

Mr. Littman: And that is related to the coincidental 
peak, isn’t it? 

The Witness: Yes, sir. 

I will give you the system load factors based on the 
peak day deliveries, rather than the non-coincidental deliv- 
er ies. 

Industrial firm—1942—S0.86; 1943—89.91. 

The industrial interruptibles are, of course, all over 100 

[341] percent load factors, and I didn’t compute those. 
This is also true with the total industrial classification 

for the years 1942 and 1943. 

The load factor of the Arkansas Louisiana Gas Company 
for the year 1942 was 36.75 percent; for the year 1943 it 
is 40.83 percent. 

For the Arkansas Power & Light Company, 1942—37.23 
percent; 1943—58.73 percent. 

Missouri Natural Gas Company, 1942—37.77 percent; 
1943—46.36 percent. 

Laclede Gas Light Company, 1942—59 percent; 1943— 
66.04 percent. 

St. Louis County Gas Company, 1942—46.25 percent; 
1943—53.14 percent. 


i.79 

| 

Union Electric Company of Illinois, 1942—80.69 percent; 
1943—79.59 percent. 

Illinois-Iowa Power Company, 1942—75.23 percent; 1^43 
—77.08 percent. j 

The total resale, 1942—52.84 percent; 1943—61.4 percent. 

By Mr. Dougherty: 

Q. In arriving at those percentages, is that the relation¬ 
ship between the average daily quantities and the maximum 
taken ? 

A. On the peak day. 

[342] Q. On the peak day? 

A. Yes, sir. 

Q. That is, it is not the relationship between the lowest 
quantity taken on the lowest day, and the maximum taken on 
the peak day? 

A. No, sir. 

Q. Now, let’s see, Mr. French, I think we can just continue 
on with you on the allocation exhibits now, because there is 
very little to ask Mr. Bodner about Exhibits 8 and 9, but 
it may be that we may refer to them. 

You are familiar with exhibits 8 and 9, anyway, are you 
not? 

A. Yes, sir. 

Q. Now, let’s start with Exhibit 10. You have stated In 
your descriptive material, and it is shown on Schedule 1 of 
Exhibit 10, that you made certain adjustments to the figures, 
that is, to the adjusted figures of the accounting examinees, 
and I wonder if you can now refer us to the exhibit num¬ 
bers, since you didn’t have those at the time this Exhibit 10 
was prepared, from which you took the figures shown in 
that column on Schedule 1 that is headed, “Amount Ppr 
Examiners Excess Earnings Exhibit”. 

A. In Exhibit No. 2, Schedule No. 1, there appears tjie 
adjusted cost of plant, and the make-up of the rate base; 
the Operating Revenues of $8,916,978. The difference he^e 

[343] might be that Exhibit No. 2 has dropped the pennies, 
and I have carried those through. 

Q. I see. That is all right. 

A. And they set out the Gas Purchased expense gt 
$3,422,970. Each of the expenses that I have enumerated 
here are set out in Schedule 1 of Exhibit No. 2, with r^o 
exceptions. They are all there. 
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Q. Now, you will note on Schedule No. 1, Exhibit 2, that 
there is a total drawn, referring to Operating Revenue 
deductions, and that total is $7,635,381. That, I take it, has 
no reference to this $7,640,170 Cost of Service on your 
Schedule 1, because it doesn’t include- 

A. (Interposing) It doesn’t include return, and it has the 
taxes that the company has actually paid. 

Q. Well, is there a schedule which compares with your 
Schedule 1 in any of the accounting exhibits, that is, includ¬ 
ing the return; or is this the first place that is added into 
the figures ? 

A. Let me look a minute, Mr. Dougherty. 

I don’t believe that any of them are set up in exactly that 
same manner, no, sir. 

Q. Well, what I am trying to do is to get at some set of 
figures to compare with your adjustments, to see which 
particular adjustments which you have made relate to any 
adjustments made by the accounting examiner, Mr. Blease. 

[344] A. Well, you will notice, Mr. Dougherty, that at the 
bottom of Schedule 1, Exhibit No. 2, the indicated excess 
revenues are exactly the same as I have in the first column 
of Schedule 1 of Exhibit 10, $1,276,807. 

Q. Yes, I notice that. 

A. Now, it might be that I had to use figures from one or 
two schedules here to set them up in the manner I have here. 

Q. Well, let’s see. Would Schedule 10 in Exhibit 1, in 
column (10), which shows the adjusted figures for 1942, be 
the same as those you have set down here on Schedule 1 of 
Exhibit 10, except for the return? 

A. No, sir, they haven’t adjusted there the income tax 
figure. 

Q. Well, maybe I can follow it through this way: Schedule 
10, Exhibit 1, column (10), is the source of the figures which 
Mr. Blease put in Exhibit 2 on Schedule 1; is that correct? 

A. Yes, sir, I believe that is. 

Q. Now then, that being so, the figures on Schedule 1, 
Exhibit 2, still include the paid income tax for that year? 

A. That is right. 

Q. So what you have done is substituted for that the 
figure of $371,852 as the re-computed income tax? 

A. Yes sir. 

[345] Q. I assume that that return figure of $936,173 is a 
typographical error? 

A. That should be $926,173. 
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Q. You didn’t intend to give us $10,000 more as a bofius? 

A. That has been corrected on everything except the first 
two copies given to the company. 

Q. With respect to the first adjustment you have mpde, 
which is in Revenues, is that adjustment shown on a sched¬ 
ule in Exhibit 10? 

A. Schedule No. 5. 

Q. There is one adjustment there that relates to the 
Crossett Lumber Company. That is made, I presume, in 
order to take out the severance tax that related purely to 
the gas sold to Crossett? 

A. That is correct. 

Q. Then this $103,149 -which you show, then, as the total 
adjusted Revenues from Crossett, is that substantially what 
the company’s books originally showed? 

A. After you add those taxes in, I would say exactly^ 

Q. In other words, as I see what you did there, you sinjply 
reversed Mr. Blease’s entry so that as you come out to your 
total it brings it back just as the company’s books Were 
before he adjusted that item? 

A. Well, I just don’t know, I didn’t go into the books on 
those figures. 

[346] Q. Well, what did you use as your source of infor¬ 
mation for the purpose of making that adjustment? 

A. The exhibits furnished bv the Commission’s account- 
ing examiners. 

Q. What I would like to know is what adjustment Mr. 
Blease made there, and its relationship to your adjustment. 
Would those be shown on Schedules 13 and 14 in exhibit! 1? 

A. I think I might go through it, Mr. Dougherty- 

Q. (Interposing) If you will just tell me what thpse 
adjustments are, and where you started. 

A. I think I can probably clear that up. 

Referring to Schedule No. 1 in Exhibit 10, the figure) of 
$171,247.99, which I have shown as an adjustment from the 
accounting examiners’ exhibit, is made up of two iteifns, 
shown on Schedule No. 5. The $159,458.55, which is made up 
of $103,149.21 received from the Crossett Lumber Company, 
and $56,309.34, which is Other Gas Revenues; and to that 
has been added $11,789.44 of a reduction in revenues during 
the year 1942 if the current rates were applied against the 
volumes of that year—making a total of $171,247.99. 

The next item is the Gas Purchased expense, -which is 
shown on Schedule No. 7- 
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Q. (Interposing) Excuse me, Mr. French, what I am 
interested in is going hack of the $159,458, and tracing 
those items to the examiners’ adjustments which you used 
as a starting point. 

[347] Might I also say that, of course, a part of that 
$103,149 is $95,063, the revenue as set forth in the exam¬ 
iners’ exhibit, and I understand your handling of that. 
That is, you just take the Crossett Lumber business out, 
because after all, it is sort of a transportation movement 
down there—am I correct in that? 

A. That is my line of thought. 

Q. But, you see, you say “Revenue Per Examiners 
Exhibit”. If I knew which exhibit that was, and which 
schedule in that exhibit, and then if I knew the adjustments 
that he had made, I could probably know whether your 
subsequent adjustments merely reverse what he did, or 
whether they are different. 

A. Well, Schedule No. 10 shows the starting figure of 
$8,916,977.72- 

Mr. Littman (Interposing): Schedule 10 of what exhibit? 

The Witness: Schedule No. 10 of Exhibit No. 1. That 
includes not only gas service revenues, but other gas 
revenues. 

From that, Mr. Blease, in his exhibit—I can’t point right 
now to the page—has included certain taxes in Other Gas 
Revenues. I have transferred those out of Other Gas 
Revenues into Gas Service Revenues, but that does not 
change the amount, it is just a matter of changing the 
particular account classification. You will see that from 
column 3 to column 5 there is no change in the total. 

[348] By Mr. Dougherty: 

Q. That is what you did, then, with respect to the 
$8,085.49 shown on Schedule 5 of Exhibit 10, to merely 
transfer it between operating revenue accounts? 

A. That is correct. One we call Gas Service Revenues, 
and the other, Other Gas Revenues. 

Q. You have transferred it from Other Gas Revenues 
to- 

A. (Interposing.) To Gas Service Revenues. 

Q. Gas Service Revenues? 

A. That is correct. 




183 

I 

I 

Q. Well, that particular entry, then, would have no e^ect 
in changing your revenues, and therefore it doesn’t itself 
affect the change of the $171,247? 

A. No, sir. 

Q. Can you tell me this: If we go to Exhibit 1, Schedule 
10, where, for 1942, Mr. Blease shows Other Gas Revenues 
as $71,663.32, and he shows there a reference to Schedule 
12. Now would Schedule 12 show whatever he did? 

A. Yes. I am not familiar with Mr. Blease’s ad|ust- 
ments, I did take his adjusted figures, and I wouldn’t ^are 
to explain what his intentions are. 

Q. Can you show me, where you say “Revenue 
Examiner’s Exhibit”, on Schedule 5 of Exhibit 
have that column headed as I indicated,—now, which 
is that that you are referring to where it shows for 

[349] $95,063.72? If Mr. Blease can help us, I 
delighted to have him do so. I am not trying to test 
knowledge, Mr. French. 

A. I just don’t know where he has them in here. I 
these from his work papers. 

Q. That is, these particular figures may be in his 
papers and only the totals shown in the exhibits, is 

A. I think, however, the $95,000 figure is set out in bjere, 
but let me look for just a moment. 

I think you could take it from Schedule No. 11, page 5$. 

Q. That is in Exhibit 1 ? 

A. Yes, sir. It doesn’t name it as Crossett Lumber Com¬ 
pany, but it is Arkansas firm gas. 

Q. Oh, yes, I see. So that Mr. Blease had made no ad¬ 
justment in setting down that $95,063, had he? 

A. No, sir, he had not, so far as the revenues from that 
company are concerned. He had taken that per booksl 

Q. I see. Then your adjustment is the first time that any 
adjustment has been made to that Crossett Lumber item? 

A. That is right. 

Q. And all you do is shift it between two revenue 
accounts ? j 

A. That is right. 

Q. Thank you very much. 

[350] Now, let’s go to the next item, the $56,309 item, i 

A. The $56,309 figure is the residual amount after de¬ 
ducting the taxes and stand-by charges from the Other <^as 
Revenues account. 
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Q. Can you show me, or refer me to the place where this 
adjustment you make, that is, of $15,353.98, is contained? 

A. Yes, sir. Schedule No. 5 of Exhibit No. 10, the fourth 
column. There the $15,000 has been added to the Revenue 
Per Books so that the revenues will include taxes and 
stand-by charges. It is just a shifting around, as you stated 
before about the Crossett Lumber Company—it is identical. 

Q. Well, is the $15,000 which is at the bottom of this 
column on Schedule 5 of your Exhibit 10, which is headed 
“Transfers from Other Revenues”—is that $15,000 the 
sum of the $8,0S5.49, which is the Crossett Lumber transfer, 
and the sum of these other three items that you show for 
Arkansas Louisiana, Arkansas Power & Light, and Mis¬ 
souri Natural? 

A. Yes, sir. Now, it might clear it up, Mr. Dougherty, 
if I explained this: On Schedule No. 6 there is shown the 
detail of the amount of taxes which was transferred, the 
Crossett Lumber Company being one of the items, of 
$8,085.49. The total taxes transferred were $12,953.98, and 
to that we have added the $2400 stand-by charge to the 
Arkansas Louisiana Gas Company, making a total of 
$15,353.98. 

[351] Q. Now, are those adjustments or transfers that 
vou made between accounts, set forth in any schedule in 
Exhibit 1? 

A. No, sir. 

Q. Do they represent any severance tax adjustments 
which Mr. Blease had first made? 

A. No, sir, I took his adjusted figures. I don’t know 
what Mr. Blease did. I couldn’t explain it, anyway. But 
the net effect of all the transfers, Mr. Dougherty, is just 
a matter of changing around the accounts for cost purposes. 

Mr. Littman: You mean for cost allocation purposes? 

The Witness: Yes, cost allocation purposes. The only 
difference between Mr. Blease’s total and the total that 
I show is explained by the difference in the gas purchased 
from the United Pipe Line Company and the reduction in 
revenues. 

By Mr. Dougherty: 

Q. That is when you get all through to the end? 

A. Yes, sir. 
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Q. Well, I was trying to take this step by step so we could 
follow it through and see which of his adjustments you had 
changed and just what you did. 

A. All right. 

Q. Now, you have reduced the revenues of the company, 
as you stated, by the $171,247.99, and you have explained 
that of that amount, $103,149.21 has to do with the Crobsett 
Lumber Company business, which is taken out completely? 

[352] A. Yes. 

Q. Then the $56,309.34 represents a shift which you have 
made between accounts, and does not represent, in itself, 
any change ? 

A. That is right. 

Q. Now, let’s go to the rate changes which you show on 
Schedule 5. Are those rate changes, shown up under the 
heading of Industrial Sales, changes in rates in contrabts? 
Or does that merely reflect different revenues collected^ 

A. Those are contract changes. 

Q. So that that indicates on the industrial business itself 
that there was an increase of $9,890.66? 

A. Yes, sir. 

Q. And a good part of that, or in fact all of that increase, 
came from interruptible sales, according to your figures, 
and enough in addition to balance off some reduction^ of 
firm industrial gas? 

A. That is correct. 

Q. And that came about, you say, by increases in prices 
which the company was getting for its interruptible £as, 
and I assume there were certain decreases made in bon- 
tracts for the sale of firm gas? 

A. That would indicate that. 

Q. Now, on the Sales to Other Utilities, these figures 
indicate that a total reduction there has been made of 

[353] $21,680? 

A. Yes, sir. 

Q. And I take it that when you carry your revenue figures 
to the end of your Exhibit 10, and show the revenues which 
were collected during 1942, you have reflected in the rev¬ 
enues collected from the utilitv companies that full amount 
of the $21,680? 

A. That is right. 

Q. Out of a total adjustment of $171,247.99, which ^ou 
made to Revenues, there is only $11,789.44 that actually is 
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a net reduction, and the rest of it is reflected in these adjust¬ 
ments made to cost of service items? 

A. Transferring, mainly, from Revenues to Expense 
credits. 

Q. Now, what is the explanation of the adjustment you 
made to the first item under Cost of Service, which is headed 
Gas Purchased? 

A. What schedule is that, Mr. Dougherty? 

Q. I am sorry—Schedule 1, Exhibit 10. 

A. That adjustment is explained or set out on Schedule 
No. 7 of the same exhibit, and is made up of three items: 
gas purchased from the United Gas Pipe Line Company 
was reduced in price by $397,836.41; and the gas purchased 
by Crossett Lumber Company, of $73,334.74 was taken 
out- 

Q. (Interposing.) You said gas purchased by—that is 
[354] the gas purchased for resale to Crossett? 

A. That is a correct statement. 

The total of those two items amounts to $471,171.15. 

Mr. Littman: You mean the $73,334.74 figure for the 
Crossett Lumber Company gas represents the reduction in 
the cost of gas resold to Crossett? 

The Witness: No, that is not correct. 

Mr. Littman: Or is that the total? 

The Witness: That is the total amount of gas purchased 
for the account of Crossett, which we are taking out as an 
expense item and transferring to Other Gas Expenses. 

The total of these two amounts to $471,171.15, from which 
is taken $155,494.60 of gathering and severance taxes, leav¬ 
ing a balance of $315,676.55, which is the amount shown in 
Schedule No. 1. 

By Mr. Dougherty: 

Q. Now, in your handling of the Crossett Lumber Com¬ 
pany item, as I understand it, you take out of revenues the 
amount that was collected from Crossett, which is the 
amount of $103,149.21, shown on Schedule 5 of Exhibit 10, 
and then you take out of the operating expenses the cost 
of that gas to the Mississippi River Fuel Corporation, which 
is shown as $73,334.74 on Schedule No. 7 of Exhibit 10, and 
the difference, or profit made on that, you simply credit 
against all of the expenses of the company? 
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[355] A. That is correct. I would not say exactly profit, 
that is just the difference between the gas purchased ex¬ 
pense and the revenues received. 

Q. Well, it includes profit and whatever it costs to handle 
that particular account ? 

A. That is correct. 

Q. This Crossett business is really nothing much more 
than a transportation arrangement, is it not, Mr. French? 

A. I felt that way about it. 

Q. And there is a special contact by which the respondent 
buys gas for resale to the Crossett company? 

A. It is earmarked gas. 

Q. And did you find out that that arises because at'the 
time this Mississippi River Fuel Corporation project was 
started, there was some arrangement between the United 
Gas Pipe Line Company, or its predecessors, and the Cj-os- 
sett company about the sale of gas ? 

A. Yes, sir. 

Q. And that was simply carried in as a part of this 
project? 

A. Yes, sir. 

Q. So whatever the excess over the cost of gas, which 
would be roughly some $30,000, that is credited generally 
against the other expenses of the company? 

A. Yes, sir. 

[356] Q. You show, under column 3 in Schedule 7, Ex¬ 
hibit 10,—or not column 3, the (3) is there as a note—it is 
under the column headed Adjustment, the total amount is 
$471,171.15; whereas, the adjustments you show against 
Gas Purchased in Schedule 1 of Exhibit 10 are $315,676*55. 

Now, what is the difference there? 

A. I believe I just read that into the record. I said tfiat 
the $471,171.15, which is a red figure, less the $155,494.60, 
which is a black figure, leaves a net difference for that 
account of $315,676.55. 

Q. I didn’t catch that. 

Do you, in connection with these severance taxes of $1^5,- 
494, which Mr. Blease had included in Purchased Gas ex¬ 
pense—you transfer them to what? 

A. To Gas Purchased. In other words, that cost is re¬ 
lated to the gas itself rather than to the Purchased Gas 
expense under that classification. 
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Q. That is, you feel that the severance tax applies to 
the gas itself, rather than the mechanics or work involved in 
getting the gas into the line? 

A. Yes sir. 

Q. That is just a matter of difference of opinion between 
the accountants and the engineers, as to where that tax 
should go ? 

A. I don’t know if it is a difference of opinion or not. 

[357] It is a matter that I think, for cost purposes, cost 
allocation purposes, should be classed as part of the gas 
cost. 

Q. Well, now, when you make the transfer of these 
amounts from the account of Purchased Gas expense to the 
account of Gas Purchased, that serves to throw all of those 
tax items into the commodity costs as you later distribute 
them, doesn’t it? 

A. It would make no difference either way, they are both 
under commodity costs. 

Q. Well, you have certain purchased gas expense which 
you have under the heading of Local, but I take it that that 
refers to this oil purchase? 

A. That is correct. 

Q. So that, in any event, the shift you made there still 
keeps those items in the commodity column? 

A. That is correct. 

Q. Now, your Other Expense of $86,123.81 comes about 
in what manner? 

A. That is made up of the results of transfers in the 
amount of $29,814.47 from the Crossett Lumber Company, 
and the $56,309.34 from the Other Gas Revenues credit. 
The total of those two is $86,123.81. 

Q. And that simply reduces the Other Expense and does 
not constitute a transfer to any other account under the 

[358] expense items? 

A. That is right. 

Q. But as I understand it, you have already taken out 
the gross revenue figures that correspond to these two you 
mentioned above ? 

A. Yes, sir. 

Q. So that balances that ? 

A. That is right. 

Q. Now, when you get finished on Schedule 1 of Exhibit 
10, you show that your cost of service has been changed 
from $7,640,170.07 to $7,082,875.11 and also your revenues 
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have been decreased so that the net decrease which you 
have reflected here in the cost of service is, as you say, the 
$386,046.97? 

A. Yes, sir. ! 

| 

Q. Now, Mr. French, I notice that you made no chatige 
in the computed income tax there, although you do sho^ a 
lesser cost of service, which would therefore constitute a 
lesser amount of operating expenses, and therefore a lesser 
amount of deductions for expense that could be made for 
income tax purposes. Have you given no consideration 
to whether or not any change would be made in income ta^es 
by reason of the lower cost of gas? 

A. Well, Mr. Dougherty, if the expense of your purchased 
gas decreases in the exact proportion of your reduced reVe- 

[359] nues, the change will go straight without any changes 
to your income tax figures. 

Q. Well, that is when you get through. 

A. Well- 

Q. (Interposing) But when you start out to show c|>st 
here, isn’t it a fact that to make your figures accurate, 3jou 
would have, on the basis of this lower gas cost, not that 
much more excess revenue but only that much more afier 
you had made a proper allowance for income taxes? 

A. Well, I have handled it just in the manner that I ha ve 
here, and I have given my reason for that. Further than 
that, all these figures were taken from the accountants’ 
excess earnings statement. 

Q. Well, now, Mr. Blease testified, as I recall it, tliat 
his figure on page 1 of Exhibit 3, where he showed iis 
$1,662,854.62, came about by the computed change in t|he 
gas cost, and the reduction in revenues of some $11,0^)0, 
which he stated you would have in one of your exhibits, ahd 
which now is already in. 

Therefore, I assume that this adjustment which has been 
made, of the $386,046.97, was made by you rather than (by 
him. Now, am I wrong in that assumption? 

A. Well, it is a matter for the year 1942 that we did ma^e 
the adjustment for the gas purchased from United Gas 
Pipe Line Company. 

[360] Q. That is, you took his figures as shown on Schedule 
1 of Exhibit 10, Amount Per Examiners Excess Earnings 
Exhibit, and then you and your assistants made these ad¬ 
justments that are shown on Schedule 1; is that right? 
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A. That is right, but we tie in flat with Mr. Blease on his 
$1,662,854.62, as excess revenues for the year 1942, which 
is shown in Exhibit 3, Schedule 1. 

Q. Maybe I am in error in my recollection of what Mr. 
Blease said, but I thought that he said that that came about 
by the difference in cost of gas which you had computed, 
and this other figure of $11,000. So I took it from what he 
said that you had arrived at the $1,662,854 and were re¬ 
sponsible for it, and that he put it in Exhibit 3 because of 
your authority for it. 

Mr. Littman: Just a minute, I object to that. That is 
altogether off the beam, about as far as it could be. The 
testimony was that there was only an $11,000 adjustment 
that was made by the engineers. That is all he said the 
engineers did. He accepted an $11,000 adjustment in rev¬ 
enue—period. 

Mr. Dougherty: Did he, himself, compute this cost of 
gas saving? I didn’t recall that he said that. 

Mr. Littman: Well, his testimony is on the record, it 
speaks for itself. Of course, he never testified that Mr. 
French gave him the excess revenue figure of $1,662,000. 

Mr. Dougherty: Well, maybe I am in error in my inter- 
[361] pretation, but in Volume 1 of our transcript, on page 
137, that is where this matter came up. We might as well 
get it settled now as later. 

Mr. Littman: What page? 

Mr. Dougherty: Page 137. 

There you had started, I believe, Mr. Littman, on page 
135, but you left Exhibit 1 and then started, at page 137, 
with Exhibit 3 and Exhibit 2, more or less together; and 
you asked him a question there on page 137, starting in line 
16, that relates to the excess revenues in Exhibit 2, and then 
his answer says that: “Exhibit 2 does not reflect the savings 
in gas purchase contract with United Gas Pipe Line Com¬ 
pany, due to the Commission’s order reducing rates. In 
the year 1943, that saving became effective”, and so forth. 
“That computation as to how it was derived is shown on 
Schedule 8 in Exhibit 3. That amounts to $397,836. There 
is a small adjustment made in the engineer’s study • • * 

of $11,789 * * * This $397,836, less $11,789, plus $1,- 
276,807 shown on Schedule one of Exhibit 2, equals $1,- 
662,854 • * *” 
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Now, I may be in error about that. I understood fr^m 
what he said that you had computed that—but did ^Ir. 
Blease compute the cost of gas savings ? 

The Witness: No, the engineers computed that for 1942. 
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By Mr. Dougherty: 

[362] Q. (Interposing:) We are talking about 1942. A^id 
then you gave the figure to Mr. Blease as the savings in gas 
cost ? 

A. I think that is correct. 

i 

Mr. Littman: Well, the computation, he said, as to tl^at 
figure of $397,000 of reduction in cost of gas purchased 
from United, is shown in Mr. Blease’s Schedule 8, in Ex¬ 
hibit 3; and then he said that the $11,000 revenue adjust¬ 
ment, he got from the engineers. 

Mr. Dougherty: Yes. Well, it is shown in Exhibit 3, b^it 
as I say, and as Mr. French mentions that he has computed 
it—well, Mr. French, you made various adjustments here 
on your own initiative, but as I say, you decided that it was 
not necessary to adjust the income tax figure in your labt 
column on Schedule 1, even though the cost of gas is legs 
in those figures than it is in the column on Schedule 1 that 
reflects the examiners excess earnings exhibit? 

The Witness: That is correct. j 

By Mr. Dougherty: 

Q. Well, now, actually if a company has a reduction in ijs 
cost of gas, that would serve to decrease its operating ex¬ 
pense deductions, wouldn’t it? 

A. If they didn’t offset it by reduced revenues, of course 
that is correct. 

Q. Well, of course, what you are doing here is to detet- 

[363] mine how much reduction ought to be made. You 
are not already taking into account, in these figures, re¬ 
duced revenues, are you, Mr. French? 

A. I am taking that as if it would go straight through, 
there would be no profit in the transaction so far as thijs 
company is concerned. Their expense would be reduced 
and their revenues would be reduced a like amount. 

Q. But you didn’t reduce the revenues here by this samb 
‘amount on your Schedule 1. What you did was just reducj* 
the expense. 
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A. Well, it doesn’t make any difference in this case, Mr. 
Dougherty. The new expense comes up when you are de¬ 
termining costs, and the revenues in that case are computed 
revenues, and the actual revenues drop out. That only gives 
you the indicated excess. 

Q. Well, I take it from what you say, then, that in one 
of these studies where you are attempting to make the com¬ 
putation of costs, and based on what a fair return should 
be, which is included in there, that it is the return that is 
the basis for the computation of your income tax; and it 
doesn’t make any difference what your revenue figure is, or 
your operating revenue figure is, your income tax will 
remain constant so long as your return is constant? 

A. I didn’t compute the income tax. That was taken 
from an accounting exhibit. 

[364] Q. Well, you made no change in it? 

A. I made no change. 

Q. And do you think that in making no change you have 
accurately reflected the adjusted cost of service? 

A. Yes, sir, I do. 

Q. The result, of course, is to lower the cost of service 
which you have used for your allocation? 

A. If it would mean that the tax is increased, that is cor¬ 
rect. 

Q. Well, what I am saying is that the method you have 
used is a method which serves to minimize the cost of serv¬ 
ice and leave out any question of income taxes as the result 
of the lower operating expenses as shown as a result of your 
adjustments? 

A. I wouldn’t say “minimize”; I would say that that re¬ 
flects my judgment. 

Q. Well, it reduces the figure, of course, because it is 
reduced. Instead of you distributing in your cost of service 
$7,640,170.07, you are only distributing $7,082,875.11, isn’t 
that right? 

A. Well, those were explained, and it doesn’t have that 
effect of lowering them at all, I don’t think, not for only the 
change in the purchase price of gas, but it has other factors 
in there. 

Q. I am correct, though, am I not, that the amount of 

[365] dollars which you distribute in your cost allocation is 
the lesser of these two amounts; the $7,082,875 is what you 
distribute as the cost of gas, rather than the $7,640,170? 

A. Yes, sir. 
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Q. And if this reduction in the price of gas in the field 
had not been made, you would have distributed the larger 
amount,—it might not be exactly that because of the differ¬ 
ence between the $557,000 and the $171,000, but the net Result 
would be, would it not, that you would have distributed an 
amount in excess of the $7,082,875 by the amount of the 
computed decrease in gas cost? 

Mr. Littman: I am going to object to that. Mr. Bjlease 
has been all through that, taking it into consideration! and 
discussing it here for something like two hours yesterday on 
cross-examination. This witness has explained what he did. 
He took Mr. Blease’s figures and his tax calculations,! and 
this exhibit shows that after Mr. French gets through Shift¬ 
ing these accounts around, you have precisely the fame 
excess revenue over cost of service in toto that you had 
before he started. 

Now, how can that possibly affect any income taxes? If 
there is an error in the income tax adjustment, it is id Mr. 
Blease’s computations and not Mr. French’s, and Mr. 
Blease should be cross-examined on that and not this'wit¬ 
ness. I think we are wasting time, and I am very much sur- 
[366] prised that Mr. Dougherty would take this iime. 
Either he doesn’t understand this exhibit—and if he doesn’t, 
it is perfectly all right for him to try to learn about it here— 
but it seems to me that it is so obviously clear that this 
witness has explained precisely what he did. He is not an 
income tax expert, of course. Mr. Blease’s figures Vere 
accepted by him. 

Trial Examiner: Will you read the question? 

Mr. Dougherty: It had nothing to do with income thxes. 
I am surprised that Mr. Littman didn’t listen to my question 
more carefully. 

Mr. Littman: Let’s hear the question, and let’s sde if 
it doesn’t have something to do with income taxes. 

Trial Examiner: It seemed to me that the answer was 
apparent on the face of the exhibit. 

Read the question. 

(The pending question was read by the reporter.) 

Trial Examiner: Will you read the preceding question 
and answer ? 

(The record was read by the reporter.) 

15—9181 
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Trial Examiner: All right, go ahead and answer the 
question. 

The Witness: Will you read it again? 

(The pending question was re-read by the reporter.) 

The Witness: Yes. 

By Mr. Dougherty: 

[367] Q. Mr. French, will you turn to Schedule 2 of 
Exhibit 10. I note there that you have divided the various 
demand and commodity costs as between the group of 
utility customers; and so far as the industrial customers 
are concerned, which represent direct sales, you have 
simply lumped that. 

Is there some particular reason for doing as you have 
done, that is, namely, not making any computation, cus¬ 
tomer by customer, of these direct industrial customers? 

A. That being the non-jurisdictional portion, we thought 
that it was unnecessary to go into that refinement. 

Q. Now, with respect to those interruptible customers, 
Mr. French, your Exhibit 7, that we were discussing earlier, 
shows which of the interruptible customers received gas on 
that day, and which did not, as I recall it. 

You know in Exhibit 7, back there on Schedule 3, where 
you show the details of the coincidental peak day demands. 

A. That is correct. 

Trial Examiner: We will take a recess of five minutes. 

(Whereupon, a five-minute recess was taken.) 

[368] Trial Examiner: Please come to order. 

By Mr. Dougherty: 

Q. Mr. French, I think I had just asked you about the 
fact that you did not make a breakdown of your costs 
among the industrial customers, and you said that was 
because there was no jurisdiction in the Commission there. 

Now if the company were to attempt to assess a demand 
charge against its interruptible customers, which you have 
shown here on Schedule 2 of Exhibit 10 as being $418,932.64, 
they would immediately get into some difficulty, would they 
not, because of the fact that on that particular coincidental 
peak day there were some interruptible customers who 





didn’t take any gas, and those that did were the ones that 
made up the total of 23,918 MCF which you have also sho\|vn 
on Schedule 2? 

Mr. Littman: May I hear that question, please? 

(The reporter read the pending question.) 

I 

Mr. Littman: I am going to object to that question. I 
don’t see that it is material what might happen if tjie 
company were to do this, that or something else in connec¬ 
tion -with their customers over which this Commission has 
no jurisdiction, and I can’t see the materiality of that ques¬ 
tion in this case at all. 

Trial Examiner: Well, it seems to me that at anv rate it 
should be somewhat more specific with respect to the nature 
of the trouble which might be anticipated. 

[369] Mr. Dougherty: Well, I will withdraw that question. 

By Mr. Dougherty: 

Q. Mr. French, you do, as a result of your computation 
on Schedule 2, assess against the interruptible customers 
the sum of $418,932.64 as a demand charge? 

A. Yes sir. 

Q. And that is the charge assessed on the basis of tljie 
capacity of the pipe line which was utilized that day 
interruptible gas, is that correct? 

A. That was the volume of gas that the interruptible 
customers used on the day of the system peak demand. 

Q. And you have assessed, against the interruptible gas 
sold on that day, the proportionate part of the total demand 
costs as represented by the fraction of which the quantity 
of interruptible gas would be the numerator, and the tot^l 
sales that day would be the denominator? 

A. Correct. 

Q. Now with respect to your utility customers you haye 
been able to make a division of the total demand costs 
assessed against all utility customers, have you not? 

A. Well, my thought there, Mr. Dougherty, was that the 
sales of gas to other utilities for resale were only very few 
by comparison, and there w^ere more than sixty direct 
sales to industrial customers which would have made quit^ 
a large schedule and I didn’t think it was necessary. 

[370] Q. Yes, I understand, but I say that what you havj* 
done is that you have the demand costs for assessment 
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against the utility customers, as shown on Schedule 2 as 
$1,094,167? 

A. Yes sir. 

Q. And then you have spread that among those utility 
customers in accordance with the ratio which their peak 
quantities bear to the total peak for that day? 

A. That is correct. 

Q. Now all of the utility customers of this company took 
gas on that particular peak day, did they not? 

A. That is correct. 

Q. Likewise, as shown on Schedule 3 of your Exhibit 7, 
all of the interruptible customers did not take gas on that 
day? 

A. That is correct. 

Q. Now if we just followed through the same process of 
assessing the demand charge, which you have allocated to 
the interruptible gas, against the interruptible customers 
who took gas on that day, such a computation would result 
in charging some interruptible customers with a demand 
cost, and not charging others anything, wouldn’t it? 

A. If you looked at the individual customers, I think 
you are entirely right, but as a class you are still making 
a profit in excess of 6 V 2 per cent return even after that 
demand charge has been assessed. 

Q. Yes, I understand that, but you, being an expert on 
[371] allocation, since you have made this study and are 
presenting this exhibit, I am trying to bring out that the 
assessment of a demand charge against interruptible cus¬ 
tomers, as you have made it, is a lump sum charge ? 

A. That is correct. 

Q. And if an attempt were made to try to distribute that 
it would be difficult because of the fact that some customers 
didn’t take any gas on that day? 

A. If you go back to individual customers, your state¬ 
ment is correct. 

Q. Well, now, when you make one of these cost computa¬ 
tions or cost allocations, dividing costs between demand and 
commodity, it is really nothing much different than a study 
that shows what a two-part rate might be, reduced to 
average figures, isn’t it? 

A. For cost purposes, yes, for cost allocation purposes, 
I mean. 

Q. What I am getting at is this. You know there are 
some gas companies that do sell gas on a two-part rate, 



so much demand per month or per year, and then |so 
much for commodity? 

A. That is true, but it is never based on coincidental 
peak day, it is based on their individual peak. Two-pgrt 
rates are not established on peak days. 

Q. They are established for each customer on that cijs- 

[372] tomer’s peak? 

A. That is correct. 

Q. But so far as one customer is concerned you take 
his peak on that day and consider that, and work out a 
computation ? 

A. That is right. 

Q. Very similar to this? 

A. That is right. 

Q. You may not use the same divisions, but in principle 
when you, as a rate expert, want to fix a two-part rate f<|>r 
an individual customer, as you say here in your explanation, 
namely that you charge to demand costs those things that 
independent of the annual volume delivered, and to coqi- 
modity costs those costs incurred predominantly, in pro¬ 
portion to the annual volume of gas delivered—that is, 
those principles would apply, would they not, Mr. French ? 

A. If you are dealing with an individual customer? 

Q. Yes. 

A. That is probably true in a general sense, but of course 
based on his own individual peak. 

Q. Yes, that is what I mean. 

A. Yes. 

Q. Now when you assess a demand charge against iili- 
terruptible gas in your study here, in effect that merely 
charges it against the Mississippi River Fuel Corporation, 

[373] does it not, as a demand charge for capacity which 
it is using for interruptible gas on that day? 

The Witness: Will you read that question, please? 

(The reporter read the pending question.) 

The Witness: I don’t quite understand what you say 
there, “against the Mississippi River Fuel Corporation”? 

By Mr. Dougherty: 

Q. May I put it this way? All of the rest of your 
demand costs here that relate to utilities for resale, yoji 
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have shown those as applied to particular customers, is 
that correct? 

A. Yes sir, but each one of those customers has numerous 
delivery points and towns. 

Q. That is right. Now when you come to the interrupt¬ 
ible class of gas, as you say here at one place in your 
exhibit, although it has varied from time to time there has 
always been some interruptible gas in the line? 

A. That is right. 

Q. As shown on Exhibit 7, Schedule 3, the particular 

customers who take interruptible gas on a particular day 

varv from dav to dav? 

#/ » •> 

A. That is correct. 

Q. So isn’t this true, Mr. French, that it would be im¬ 
possible to allocate the $418,932. of demand charge against 
all the interruptible customers of the company on the basis 
of the volumes taken on this particular peak day? 

[374] A. Mr. Dougherty, I never looked at it as an indi¬ 
vidual customer proposition, I was only grouping it as 
a class, but I would think that the customers that are on 
there—certainly the company has shown preference to the 
customers which you have left on, as against the customers 
which you have cut off. Now I think that possibly there 
might be some reasoning there that the customers which 
you have actually curtailed might be accorded some adjust¬ 
ment as between them and the ones you have permitted to 
remain on the line on the peak day. 

Mr. Littman: What do you mean by adjustment, in price 
or what? 

The Witness: Possibly in price. 

Bv Mr. Doughertv: 

Q. Now the customers w’ho were left on, on this particular 
day may be taken off on some other day? 

A. That could be possible. 

Q. Well, isn’t that so? That is, as a matter of fact in 
your study of the interpretations of interruptible gas it is 
not always the same customers that are interrupted when 
the need occurs for that space in the line? 

A. I am afraid I can’t answer that question directly from 
my own knowledge. I just can’t answer it. 

Q. Well, I apparently have not been able to clearly state 
the thought I have in mind, but I will try it again. So far 





as the Mississippi River Fuel Corporation is concerned it 

[375] uses a certain capacity of this line for the sale of 
interruptible gas, substantially on every day in the pear. 
That is correct, isn’t it? 

A. Yes sir. 

Q. That may vary in volume from day to day—is that 
not so? 

A. Correct. 

Q. Now on this peak day what your computation dobs is 
assess against the particular capacity that was usedj for 
interruptible gas on that day, irrespective of which cus¬ 
tomers were delivered interruptible gas on that day? 

A. That is correct. 

Q. And so I say that that, in effect, is a lump sum alloca¬ 
tion against the pipeline company, which of course it gets 
paid for—I am not trying to say that it doesn’t recovier— 
but I mean that in your treatment of costs it is a sort of 
lump sum charge against the pipeline company for inter¬ 
ruptible space which, then, it might divide as it sees fi!t, or 
disregard as it sees fit, in its sales? 

A. Well, I can’t quite follow your statement “as against 
the pipeline company” or “as against Mississippi I”—I 
can’t quite follow you there. 

Q. Let me put it this way. It is against the interruptible 
business of the company? 

A. That is correct. 

[376] Q. And that interruptible business, on this day, 
does not represent all of the company’s interruptible|cus¬ 
tomers—that is correct, is it not? 

A. That is correct. 

Q. So that the thing that you are talking about here, 
or the thing that you have assesssed the demand charge 
against, is a class of business rather than a group of cus¬ 
tomers ? 

A. Well, I would take it generally as industrial, jas a 
class, and broken down into two groups. I would sayjthat 
the industrial classification has been broken down into! two 
groups. 

Q. Now you have, on this day, charged the utility com¬ 
panies with the exact part of the capacity which they utilized 
on that day? 

A. Yes sir. 

Q. And I think that in almost every instance, as you bead 
off the figures this morning, the maximum quantity tiaken 
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by each of those companies in a year’s period, that is the 
maximum of that particular customer, is greater than the 
figures shown here. Am I wrong in that, and if so will you 
state it correctly? 

A. That would be the normal thing, at least. (After con¬ 
sulting exhibits) That is true. 

Q. If we would look at this question of line capacity in 
the sense that you have a pipeline of about 136 million cubic 
feet capacity—it happens to be on this day 136,538,000 

[377] cubic feet, which is the system peak day, and that was 
the most that was delivered at any time in these years that 
you had under consideration ? 

A. That is correct, that is the system peak. 

Q. That is the all-time peak of the Mississippi River Fuel 
Corporation? 

A. That is correct. 

Q. So that we could take that as the capacity, the maxi¬ 
mum capacity of the line, for all practical purposes, couldn’t 
we, Mr. French? 

A. I don’t think they could hold that volume throughout 
365 days possibly. 

Q. As a matter of fact that is caused by taking out line 
pack and a combination of circumstances in order to make 
possible the deliverv of that amount on that dav? 

1 V 1 

A. To an extent, yes. 

Q. Well now, if we assume that this capacity is how 
much—that is, what do you think we could take as the ca¬ 
pacity of the line, would it be 130 million cubic feet, or some¬ 
thing between 130 million cubic feet and 136 million cubic 
feet, or what would it be? 

A. Well, of course this 136 million cubic feet is not the 
complete story. On top of that we have reduced that by 
some 5 million feet from the Crossett Lumber Company, 
and in addition to that there are considerable volumes of 

[378] gas that are handled by the system. However, that 
is not sold, such as for company use, and I imagine it 
amounts, on a peak day, to probably 9 or 10 million feet. 

Q. Well, the Crossett sale, of course that takes place at 
the first section of the line, doesn’t it? 

A. That is correct. 

Q. So it isn’t involved in the entire line’s operation as is 
most of the gas that is sold both for industrial use and the 
principal quantity sold for resale? 
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A. I think we can leave it out of a capacity computation, 
since a loop was installed, I think, that would partly take 
care of that capacity. 

Q. Well, if you start with an assumed capacity of this 
line, whatever figure should be used, then is it not true that 
on some day in the year, one of these utility customers has 
taken a certain portion of that capacity which may or ipay 
not be on this coincidental peak day? 

A. The ratios will change, of course. 

Q. Yes. Well, what I am doing is merely outlining to you 
a variation of your method that would charge to each utility 
company that portion of the demand charge which the 
greatest quantity of gas it took during the period under Con¬ 
sideration bears to the total line capacity. In other wotds, 
Mr. French, I am taking this now on an individual b^sis, 
just as you commented upon might be done for individual 

[379] customers a while ago. That is, you take the pleak 
of that individual customer. 

A. Well, I would say that, of course, all during the year 
there would be various encroachments one way or the ot^ier, 
depending on load conditions. 

Q. Well, under the contracts, these utility compaijiies 
have the right to get whatever their requirements are at any 
time, except the Laclede Gas Light Company, which I tliiink 
has a maximum of 50,000,000 cubic feet per day; isn’t t[hat 
correct? 

A. That is correct. 

Q. And the Laclede Gas Light Company has never ^et 
reached that 50,000,000 cubic feet of capacity that is actually 
reserved for them—is that correct? 

A. That is what I understand. 

Q. Now, if we approach this on an individual basis, and 
find out that under the sales contract which Mississippi has 
with Arkansas Louisiana Gas Company—I will withdraw 
that, because you said that company had a warped situatfon 
because of that stand-by charge, didn’t you? 

A. Yes, sir. 

Q. And if we attempted to use that maximum peakj it 

wouldn’t work out fairlv? 

# * 

A. No, sir. 

Q. I mean it wouldn’t work out fairly to the Arkansas 
Louisiana. 

[380] A. Well, there is a warped condition there. 
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Q. And the company, that is, the Mississippi River Fuel 
Corporation, gets paid $2400 a year as a stand-by charge 
as a part of that deal? 

A. That is correct. 

Q. Well, let’s take Arkansas Power & Light, and under 
its contract with the Mississippi River Fuel Corporation 
it had the right to take its full requirements, and we find 
that in this particular heating season of 1942-1943, or dur¬ 
ing the calendar year 1942, whichever way your figures are, 
it took a maximum quantity of gas—and you gave us that 
a while ago when you were giving the non-coincidental peaks. 
What is that? What I want is the greatest quantity of gas 
Arkansas Power & Light Company took during the year 
1942, or in the heating season of 1942-1943, however your 
figures are. 

A. Their non-coincidental peak for the year 1942 was 
7,387 MCF. 

Q. Now, they did, on that day in the year, require that 
part of the line capacity of the Mississippi River Fuel Cor¬ 
poration, didn’t they? 

A. That is correct, on that day. 

Q. Now, one method of computing what that company 
should be assessed as a demand charge would be to take 
the ratio between 7,387 MCF and 136,000 MCF, if that is 
[381] the line capacity, wouldn’t it? 

A. No, I don’t think so, Mr. Dougherty. 

Q. Well, look at it this way, Mr. French: The Missis¬ 
sippi River Fuel Corporation is in a double sort of business. 
One portion of its business is regulated by the Federal 
Power Commission; and the other portion of its business, 
which consists of sales to industrial customers, is not regu¬ 
lated, and therefore we will say is a private business that 
it carries on. Now, in determining the costs against its 
regulated business, wouldn’t it be a proper method to charge 
the portion of the total demand costs in relationship to the 
maximum quantity which each utility customer takes ? 

A. No, sir, unless you went all the way and spread the 
cost on the same non-coincidental demand basis; and if you 
did that, instead of the $652,735.46 excess, that would be 
materially increased. 

Q. Yes. Well, the difference between my proposal to 
you and what you have done and what you have just said, 
is that you are treating all of the industrial business in 
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your general study, whether you use coincidental peaki or 
non-coincidental peaks, aren’t you including all the gas? 


A. You have to, to get allocation of costs. 

Q. Now, let’s see. Let’s just assume that Mississippi 
River Fuel Corporation has this line of 136,536,000 cjibic 
feet, and we don’t know how much industrial business ^t is 
[382] doing. You do know that the total demand charges, 
as divided by you over the whole pipe line, are $2,391,513. 
Now, it is perfectly feasible and easy to compute, is it Jiot, 
Mr. French, to say how much of that amount shall each one 


of these utility customers pay? You can make that com¬ 
putation, can’t you? 

A. It is alreadv done. 

* 

Q. Well, it can be done without having to know what the 


industrial customers pay, can’t it? 

A. Well, I would get the same answer. Of course, if iyou 
just want to strike off the top 3 lines, I would come back to 
the same amount of money. 

Q. In other words, if you started with 136,538,000 cubic 
feet as your line capacity, and then took the 62,469 MClf as 
the maximum capacity that was used for the regulated busi¬ 
ness, then the use of that fraction—that is, the 62,469 over 
136,538,—multiplied by your total demand costs, would give 
you the amount of demand costs that you have assessed 


against the regulated business wouldn’t it? 
A. That is what has been done. 


Q. And you wouldn’t need to know, you wouldn’t have to 
make the subtraction at all, -would you? 

A. I would have to know—yes, you would have to knbw, 
certainly you -would have to know. 

Q. No, you wouldn’t. 

A. You wouldn’t know your ratios. 

[383] Q. Your ratio, Mr. French, is just the same, tkat 
is your ratio—you know that 62,469 MCF is your reiale 
numerator, and you know your total system is 136,^38 
MCF. Now, those two figures are all you need to kn^w, 
isn’t that correct, in order to arrive at your demand cdsts 
assessed against the resale business? 


A. That is correct. 

Q. No-w, I am merely suggesting to you this method,— 
that instead of charging the business which is subject] to 
regulation, and which is the concern of the Power Commis¬ 
sion, with that part of the line capacity which each on^ of 
these customers used on that particular peak day, that you 
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charge each one of those customers with that portion of 
the capacity which it actually used. 

A. It could be done, but I didn’t do it, and I didn’t 
think- 

Q. (Interposing) I appreciate that. 

Mr. Littman: Have you finished your answer—but you 
did not think it what? 

The Witness: I did not do it because, in my estimation, 
it is not the proper way to allocate costs. 

By Mr. Dougherty: 

Q. Your allocation of costs is made by taking into con¬ 
sideration costs on all industrial gas, and you do get at a 
cost on industrial gas as the result of your computations? 
[3S4] A. For allocation purposes, yes, sir. 

Q. Yes. Now, what I am saying to you is that the method 
I have suggested disregards entirely whatever portion of 
the line is used for industrial business, because the prices 
there are fixed by competition, and that all we are concerned 
about now is that part of the Mississippi River Fuel 
Corporation’s business that relates to the sale to utility 
companies, and that I am suggesting that each utility com¬ 
pany pay for that part of the line capacity used, and which 
it has actually used lumping all the rest against Mississippi. 

Mr. Littman: I am going to object to those four or five 
questions. I think a four-headed monster of that kind 
ought to be separated into its component parts. 

Trial Examiner: I don’t think it was a question. I 
think it was a suggestion. 

Mr. Littman: It sounded like a speech, but I am giving 
Mr. Dougherty the benefit of the doubt and calling it a 
question. 

Mr. Dougherty: Even though it was very long, and maybe 
it was very eloquent, I was going to put in a question at 
the end, until Mr. Littman objected. 

By Mr. Dougherty: 

Q. Now, Mr. French, do you still have in mind the speech 
that I just made? 

A. I think generally I do. 

[385] Q. Now, wouldn’t that be one way of computing 
the charge that ought to be made to a particular utility 



customer where the company is not engaged wholly jin 
business subject to regulation? 

A. No, sir, X don’t think so. 

Q. What you think is that the whole study* should be 
made of the industrial business, even though it is not 
subject to regulation? 

A. It is entirely necessary that it be done. 

Q. Well, it isn’t necessary to get an answer, is it? 

A. We have to get costs. 

Q. Well, your costs are computed before you get to tljis 
spreading between customers. 

A. No, we have to have the ratio of your demands f<j>r 
the starting point. 

Q. Would you not have a ratio of demands between ea<ph 
individual customer and the total line capacity, thereby 
holding the Mississippi responsible for whether it utilized 
that line capacity. 

A. That would be a computation. If you mean to talj;e 
the 62,469 MCF and convert to percentages the ratio of 
each company as a proportional part of that 62,000 MCf, 
and relate it to the 136,000 MCF, and then charge, in tur^i, 
all the $2,391,513 demand charge against it, that could be 
done by a computation, yes, if that is what you mean. 

[386] Q. That is not what I mean, that result is not eve|n 
what I am talking about, Mr. French. What I am talking 
about is the allocation of costs, and the determination of 
rates for individal customers. You remember, Mr. Frenqi, 
that you mentioned that earlier. 

A. Yes, sir. 

Q. Now, I am exploring with you the problem of Missis¬ 
sippi treating each one of these utility companies as ajn 
individual customer. 

A. Yes, sir. 

Q. Now, Mississippi, let us assume, has for its use 
a capacity of 136,000,000 cubic feet; and it is going to bje 
held responsible for the utilization of that capacity. No^ 
then, I am asking you about a computation that woulfi 
charge each customer with that portion of that total capai- 
city which that customer has used on the maximum da^ 
for that customer. And my question is: that computation 
can be made, can it not? 

A. Yes, sir, that is right. 

Q. And that would not free the non-regulated busines^ 
from a demand charge, would it? 
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A. No, sir. 

Q. Now, when you got through with that computation, 
if you made it with the figures which you have given me 
for 1942, the result would be that a greater portion of the 

[387] demand charge would be assessed against each of 
these customers than is assessed by your computation; 
isn’t that so? 

Mr. Littman: Each of which customers? 

Mr. Dougherty: Utility customers. 

The Witness: If I understand you correctly, I thought 
that you intended to say that if we had assessed demand 
costs against each individual customer in the ratio of the 
136,000 MCF, there would be no difference than I have now, 
except in individual customers within the interruptible 
group of customers. The others would remain the same. 

By Mr. Dougherty: 

Q. No, here is the computation I am talking about, Mr. 
French. May we start with 136,538 MCF as the line capa¬ 
city. Now, you have said that the maximum quantity of 
gas that Arkansas Power & Light took in any day in 1942 
was 7,387 MCF? 

A. Yes, sir. 

Q. Now, that is the ratio I am talking about. And what 
would that percentage be? 

A. Well, if you mean that it would be a greater amount, 
that is correct. 

Mr. Littman: You mean the ratio of that to the 136,538 
MCF, or do you mean- 

Mr. Dougherty: (Interposing) Yes. 

Mr. Littman: Just to that? 

Mr. Dougherty: Yes. 

[388] By Mr. Dougherty: 

Q. In other words, what I am having great difficulty in 
explaining here is that the amount of demand charge which, 
by my method would be assessed against Arkansas Power 
& Light, would be obtained in this fashion, and if I am 
wrong you tell me. You take a fraction, and the numerator 
is 7,387? 

A. Yes, sir. 

Q. And the denominator is 136,538? 



A. No, that is wrong because that is the non-coincidenta|l. 

Q. That is the capacity of the line? 

A. That is the capacity of the line, that is correct. 

Q. Now, we are just talking about this one custome^, 
and the line capacity. If you multiply that against $2,391,- 
513.68, then you would get a result in dollars which would 
reflect the proportionate part of the total demand costs 
as represented by the ratio between the actual maximujn 
quantity taken by Arkansas Power & Light and the totkl 
line capacity; isn’t that what you would have? 

A. Mr. Dougherty, that is. For a mathematical com¬ 
putation, you are entirely correct, but it doesn’t meain 
anything. You go down the line on each customer, and yc|u 
are not giving consideration to diversity factors or anything 
else. It is impossible to even think about such a computation. 

[389] Q. Well, you mean you don’t want to consider It 
because you don’t think it is right? 

A. I don’t see how it could be. 

Q. Now, you do know this, do you not: Suppose the max¬ 
imum peak day was only 120,000 MCF, yet the line capacity 
is 136,000 MCF. Now, my system would never charge one of 
these utility customers with any more than its proportion of 
the total line capacity, isn’t that so, each individual cus¬ 
tomer I am talking about? 

A. But you are taking it entirely as a basis on the resale 
gas. 

Q. Well, what I am doing is this: I am assuming a con¬ 
stant denominator of that fraction, which represents tlje 
line capacity. You recognize that that is what I am doing, 
don’t you, Mr. French? 

A. Yes, sir, I understand what you are doing, all righ£. 

Q. Rather than taking the maximum quantity of gds 
delivered in any one day—isn’t that correct? 

A. That is what you are doing. 

Q. Now, under your system, you take the maximuih 
quantity delivered in any one day? 

A. The coincidental maximum day. 

Q. If that is less than the total line capacity, you still 
divide up the total demand charge in reference to thje 
quantity actually taken by all of the customers ? 

[390] A. That is correct. 

Q. Now, if you have got a line capacity of 136,000 MCtf 1 , 
and the maximum day is 120,000 MCF, there is, in effeci, 
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16,000 MCF of capacity which is not being used on that day? 

A. That is right. 

Q. And your system spreads the costs of that unused 
capacity over all business, industrial and resale alike? 

A. In the ratio of their deliveries on the peak day. 

Q. Yes. 

Now, the computation I am suggesting to you disregards 
the actual total quantity delivered on that day, doesn’t it? 

A. Yes. 

Q. And it takes, instead, the total line capacity; isn’t 
that correct? 

A. But when you take the figure which you give me, it 
has nothing to do with the line capacity. 

Q. Well, 136,000 is the line capacity? 

A. Yes, but the 7,387 MCF has nothing to do with the 
day on which that capacity was reached. 

Q. Well, you are jumping ahead of me. Are we in agree¬ 
ment that 136,538 MCF may be assumed as the maximum 
line capacity? 

A. That is all right, yes, sir. 

Q. Now, do you recognize that in the computation I have 
made, it would make no difference how much total gas was 
[391] put through the line that day, but it is concerned with 
only the maximum use which the Arkansas Power & Light 
Company made of the total line capacity in that year ? 

A. Of course, you are mixing individual peaks with 
coincidental peaks, and if you want me to say that the 
Arkansas Power & Light Company took 7,387 MCF on the 
individual peak, that is correct. 

Q. I am not trying to mix up anything, Mr. French. I am 
trying to forget coincidental peaks and I am suggesting to 
you a method of determining demand costs for individual 
consumers. 

A. Well, if you diverge from the coincidental peak and 
go to the non-coincidental peak, then I can’t tie in with your 
capacity of 136,000 MCF. 

Q. Well, I am not going to the non-coincidental peak, Mr. 
French. I am trying to get you to go to the line capacity, 
and you don’t want to go there. 

A. But you are basing it on the individual’s take. 

Q. Well, the first thing I am doing is taking the line 
capacity as the total, or as the basic figure of the line opera¬ 
tion—that is, the line capacity rather than maximum quan¬ 
tity put through on the system peak day. 
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A. All right. | 

Q. Now, I am talking about dividing up that line capacity 
to the individual customers whose rates are subject to regU- 

[392] lation, and letting the Mississippi River Fuel Co^ r 
poration carry the bag for the rest, do you see? 

A. It would carry the bag of profits. 

Q. I hope so. I don’t want you to think I am here for 
the purpose of reducing their income. I assume there are 
enough gentlemen here fighting for that end. But whether 
the bag will be a bag of profits or a bag of deficits, we wil^ 
learn in a year or two. 1 

A. 0. K. 

Q. Now, we are taking the line capacity as representing 
the basic capacity of the line, and you could very easily de T 
termine what the capacity charge was for this year by dividj 
ing the $2,391,513 by the 136,538 MCF, couldn’t you? 

A. I have done that. 

Q. Yes, and you would get a unit capacity charge, if you 
wanted to put it in those figures, so many dollars per MCF] 
of capacity. I 

A. $17,515. 

Q. So you have figured out that on this capacity, that the 
amount of capacity charge or demand charge per MCF 
would be $17.51, and that is an annual charge? 

A. That is right. 

Q. Now, are we agreed that the 136,538 MCF is the maxi¬ 
mum quantity that was ever put through that line ? 

A. That is close enough for any estimates. 

[393] Trial Examiner: That is in one day? 

Mr. Dougherty: At any time in a 24-hour period. 

By Mr. Dougherty: 

Q. Are we agreed that that is as much, substantially, as 
could be put through that line in any one period of 24 hours ? 

A. Exclusive of the Crossett Lumber Company, I think 
that is substantially the capacity of the line, until certain j 
other compressors and equipment are placed on the line. 

Mr. Littman: Do you mean the sales capacity as distin¬ 
guished from input capacity? 

The Witness: The sales capacity. 

Mr. Dougherty: That is right. 


14—9181 
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By Mr. Dougherty: 

Q. Now, if we have, therefore, a figure of $17.51 capacity 
charge for that year, that -would enable us to figure out a 
rate for any individual customer, wouldn’t it? 

A. That is correst. 

Q. Just the same as the Laclede Gas Light Company or 
some electric company can figure out a rate for an individual 
customer when they are going to make a two-part rate? 

A. That is right. 

Q. So if we took that $17.51, and we wanted to find what 
was the maximum capacity used during that year, we would 
multiply it by the 7,387 MCF, wouldn’t we ? 

[394] Mr. Littman: You mean under your method? 

Mr. Dougherty: Sure, under my method. 

The Witness: No, sir, my unit in that case would be much 
different. 

By Mr. Dougherty: 

Q. No, your unit of capacity cost for the whole line, 
based on capacity, can never be different than $17.51, can 
it, because that is the demand cost for that year, and that 
is your capacity? 

Mr. Littman: Just a minute. I object to this. What Mr. 
Dougherty is asking this witness to do is to tell him how 
he would do it under Mr. Dougherty’s method. Now, it 
seems to me if Mr. Dougherty has a method, he can put it 
in evidence here, and have it over with. This -witness 
has already stated he wouldn’t use that method. He is 
stating what he would do, and I think we are getting a lot 
of confusion in the record here at this point, very need- 
lesslv. 

y 

Trial Examiner: It seems to me it would simplify mat¬ 
ters if counsel for the respondent would put on a witness 
to testify in that connection. 

Mr. Dougherty: Well, I will only ask one or two more 
questions. 

By Mr. Dougherty: 

Q. Mr. French, when individual customer rates are being 
determined by local electric or gas companies on a two-part 

[395] basis, do they not arrive at a capacity charge based 
on the total capacity of the line, or system, and then use 




that, irrespective of how many customers come oni or 
take service under that schedule? 

A. That is correct. 

• ; 

Q. So that the difference that you and I have is that Jrou 
would not apply the same principles that are used in deter¬ 
mining rates for individual customers of local utilities 
for the purpose of allocating demand costs, to the regu¬ 
lated business of this pipe line? 

A. No, sir, I would not. 

Q. And your method always takes into consideration 
the ratio of use between industrial gas, which is non-reigu- 
lated, and the resale gas, which is regulated, doesn’t | it? 

A. Yes, sir. 

Q. And it does not simply limit itself to the relationship 
of the resale gas to line capacity? 

A. That is correct. 

Q. Leaving out the use by industrial customers? 

A. It is the ratio of the line capacity on the coincidental 
peak day basis, not on the basis of any individual non¬ 
coincidental peaks. 

Q. And isn’t it a ratio rather of the relative use of fhe 
line on this peak day, irrespective of what the line capacity 
is? 

[396] A. That is correct. 

Q. What you do in your method of spreading costs is 

that vou feel it is necessarv to relate the use of the in- 
* * 

dustrial gas to the resale gas, or vice versa? 

A. That is correct, but it happens in this case that that 
is the same as the line capacity. I don’t think it can go 
greater than that amount. 

Q. Of course, if you had taken the previous year-}—I 
notice that the total system peak then was 130,840 MCF 
during that year. 

A. Yes, sir. 

Q. The principle that you have is that you must consider 
the quantities of industrial gas put through the line on the 
system peak day, along with the quantities of the resale ^as 
put through? 

A. Yes, sir. 

Q. And you consider the relationship of those two in 
spreading your demand costs? 

A. Yes sir. 

Q. Mr. French, you have stated, on page 9 of your t^xt 
in Exhibit 10, that: “In selecting the principles and me- 
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chancis underlying the method of determining the Cost of 
Service in this exhibit, careful consideration has been given 
to recognized methods of cost determination procedure”. 
Do you have any book references or magazine or article 

[397] references that you could give me that talk about your 
method as being recognized methods of cost determination 
procedure? 

A. Yes, I do have one article here. 

Q. Is it published in some magazine so you could refer 
to it in the record? 

A. Yes, sir. 

Q. Just give the citation in the record. 

A. This is an article by E. L. Fischer, Gas Engineer, 
The United Light and Power Service Company, Davenport, 
Iowa, published in the Gas Age, April 27, 1939. I would 
like to read his statement into the record, if I could. 

Q. All right. How long is the whole thing? 

A. Very short. 

Q. Is that the whole article? 

A. That is just part. 

Q. You read what you want, and if I wish the rest of 
it I assume I can have it all put in. 

A. This only covers a particular part, but I think it is 
interesting and should be in. 

Q. All right. 

A. (Reading) “Opinions differ widely as to what part of 
the total cost of gas delivered to the city gate should 
appear in the demand charge and what part in the commodity 
charge.- 

“My own ideas on this matter are not explicit as to 

[398] final details, but I am clear on two general principles: 

“(1) Those costs, which are determined, as to amount, 
entirely or largely by factors independent of the volume of 
gas transmitted during the year, should be included in the 
demand charge while all other costs should be included in 
the commodity charge. 

“(2) The profit to the owners of the line, that is divi¬ 
dends on common stock, should not be included in the de¬ 
mand charge but in the commodity charge. 

“This leaves bond interest, dividends on preferred stocks, 
interest on borrowed capital as well as amortization, or (if 
you prefer) depreciation, and pipe-line maintenance in the 
demand charge.” 


That is the only portion I took out of the article. How¬ 
ever, I do have a complete copy of the article. 

Q. Now, were there any other articles or books of au¬ 
thorities you considered in this? 

A. There is very little published regarding the gds 
industry, but there have been numerous articles on electric 
properties. 

Mr. Littman: "Was Mr. Fischer talking about the gas in¬ 
dustry in that article ? 

The Witness: This was the gas industry. 


By Mr. Dougherty: 

Q. Now, in the electric field, have most of these studiels 

[399] been with respect to determining rates that coul<|l 
be taken advantage of by individual consumers as against 
this character of overall study? 

A. It was more or less related to overall studies. 

Q. Well, were they concerned with sales of wholesale 
quantities of gas, or studies for the purpose of determining 
retail prices or prices to industrial consumers? 

A. Prices to consumers by classes. 

Q. I mean, was it distributing companies? 

A. Mostly distributing companies. i 

Q. Now, have you ever examined any of the natural ga^ 
rate schedules, which are based on two-part rate principles'^ 
that are on file with the Federal Power Commission? 

A. Yes. I don’t remember all of them offhand. I rememj- 
ber one which follows this principle, one in particular. 

Q. What rate is involved there? 

A. That is the rate for the United Fuel, selling to the 
Ohio Fuel. 

Mr. Littman: You mean the United Fuel Gas Company? 

The Witness: Yes, selling to the Ohio Fuel Gas Company] 

i 

By Mr. Dougherty: I 

Q. Is that rate stated as a capacity or demand charge 
and commodity charge, or is it an average rate arrived at? 

A. As I remember it, it is a two-part rate, and their 
application to the Commission on a change of rate sets out 

[400] the principles of splitting certain costs which are 
similar to the methods we used. 
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Q. Now, was that rate, or were the studies involved which 
you, I take it, observed there, concerned with the whole 
operations of the company, or just some part of the opera¬ 
tions relating to the sales to the Ohio Fuel Gas Company? 

A. As I remember it, it was individual to that customer. 

Q. With respect to your division of annual accruals for 
depreciation, you state on page 13—and I assume that your 
figures on your supporting schedules follow it through— 
that depreciation on most plant is put in the demand charge, 
except on compressor station equipment. 

A. Yes, sir. 

Q. Now, what is your basis for dividing the depreciation 
on compressor station equipment 50-50? 

A. The basis for that is that your depreciation in that 
case is related more or less to the engine hours operated than 
to a straight time basis. 

Trial Examiner: The hearing is recessed, to reconvene 
at 2:00 o’clock. 

(Whereupon, at 12:30 o’clock p.m., a recess was taken 
until 2:00 o’clock p.m., of the same day.) 

[401] Afternoox Session 

(The hearing was resumed at 2:00 o’clock, p. m.) 

Trial Examiner: Please come to order. 

Whereupon, 

Frank S. French, the witness on the stand at the time 
of recess, resumed the stand and testified further as fol¬ 
lows: 

Cross-examination (resumed). 

By Mr. Dougherty: 

Q. Mr. French, I had just asked you about your division 
of compressor station equipment depreciation, prior to the 
noon recess. You said that you divided that 50-50 because 
the equipment in compressor stations depreciated to a great 
extent on the basis of use rather than by virtue of time? 

A. That was my thought, yes sir. 

Q. In so far as the charge for depreciation is con¬ 
cerned, however, that has to be accrued every year whether 
a compressor station runs or not? 
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A. That is true, it is a straight line rate, but in tile 
build-up of your straight line rate, Mr. Dougherty, yob 
have to give consideration to the use of equipment in arriv¬ 
ing at an overall average rate, and I think in the case 0f 
compressor station equipment, use and the total enginje 
hours have to be taken into consideration in arriving ajt 
your weighted average rates. 

[402] Q. Now so far as the charging of that cost, or the 
accrual of that cost on the books, is concerned, that item 
of depreciation is independent of the annual volumes off 
gas put through? 

A. That is true. 

Q. So that if we strictly followed your divisions betweep 
demand and commodity costs, depreciation on compressor 
station equipment would be described, certainly, wouldn t 
it, by the language of your definition for demand costs? 

A. There might be a difference of opinion on it, Mb. 
Dougherty, but I handled it this way because I thought that 
the build-up of the depreciation rate necessarily had tb 
give weight to the operating hours of the compressor 
station equipment. 

Q. Now with respect to this item that represents thje 
excess of collections from the Crossett Lumber Company, 
over the cost of gas, I observe on Schedule 4, Sheet 2 of 2, 
in Exhibit 10, that you put all of that credit to demand 
costs. Now that gas is compressed at the Perrvville Sta¬ 
tion, is it not, Mr. French? 

A. That is my understanding. 

Q. And yet you have not shall we say turned over tb 
the credit of the cost of compressing the gas, any of thje 
money that is collected for the service rendered, isn’t that 
correct? 

The Witness: Head the question, please? ' 

I 

(The reporter read the pending question.) 

[403] The Witness: That is correct. 

By Mr. Dougherty: 

Q. Now where you allocate the compressor station costs 
of various sorts—that is on Schedule 4, Sheet 1—you put 
all of compressor station supplies and expenses in com- 
modity costs, and all of compressor station fuel in com¬ 
modity costs, and all of the operating costs and maintd- 
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nance costs of compressor stations into commodity costs. 
Am I correct in that statement? 

A. That is right. 

Q. Well, then, don’t you think that credit should be 
given to commodity costs for this money collected from 
Crossett, since you charge all of the services or all of the 
expenses of services rendered in earning that excess, to 
commodity costs? 

A. That might possibly be a good argument. I had in 
mind that there was a certain specific investment left in 
the overall investment figures, such as the loop line and 
other things, that might be wholly chargeable to Crossett, 
and I weighted in my mind just what to do. It might be 
that possibly the split which you mention might be all 
right, but I analyzed it in my own mind and I thought 
that the credit possibly belonged in the demand column, 
or a greater portion in that column than in commodity. 

Q. In so doing of course you have not given to the costs 
of compressing the gas any of the revenue received from 
[404] the sale of it, and I wonder if some split, say a 50-50 
split, there, wouldn’t be a fair proposition? 

A. I don’t feel that it should be done, Mr. Dougherty. 
It might be that some portion does belong in the commodity 
column, but I don’t believe it should be in that large a 
ratio. It is not an important item and is one of these 
miscellaneous items that I didn’t think it was entitled to be 
given any great amount of time in studying the surround¬ 
ing conditions. 

Q. Well, the effect of any credit to demand costs or any 
charge to commodity costs in making this distribution of 
the total costs, is reflected, is it not, in an increase in the 
costs of gas to the utilities for resale, because of the fact 
that the load factors of those utility companies are lower, 
or are poorer load factors, than the load factor of the 
general industrial gas? 

A. That is correct. 

Q. That is, it is true that wherever you have a poor load 
factor, that customer necessarily pays a higher demand 
charge, or at least his costs will reflect more of the demand 
charge, than if his load factor is good? 

A. That is right. 

Q. Now in Exhibit No. 11, which is for 1943, you have 
made some other adjustments, or some adjustments similar 



to those made for the year 1942 in this exhibit, have ^ou 
not? 

A. Yes sir. I 

[405] Q. "VVhat are the adjustments you have made to 

revenues which you refer to as being on Schedule 7 in your 
Exhibit 11? j 

A. The only adjustment made in the revenue account 
as a whole, which we will say is Gas Service Revenues ajnd 
Other Gas Revenues, would be the $164,773.63, which is 
taken out of revenues and credited to Other Expense. T|he 
$16,000 adjustment is only a shifting of revenues within 
the revenue accounts. j 

Q. Well, in the adjustments you have made here you 
decrease the revenues received by the company on this 
proposed basis, exactly in the same amount by which you 
decrease the cost of service? 

A. That is correct. 

Q. So that actually, so far as any change in the alloca¬ 
tion of costs is concerned, is it correct to say that your ad¬ 
justments have had no effect in dollars? 

A. Correct. 

Q. Now you will remember that there was one adjust¬ 
ment made by Mr. Blease in his Exhibit No. 3 concerning 
payments made to the Laclede Gas Light Company and tjie 
St. Louis County Gas Company, which are shown <|>n 
Schedule 10 of Exhibit 3. You are familiar with that, 
are you Mr. French, where the adjustment is made by 
taking out of operating expenses the payments made to 
Laclede and the St. Louis County Gas Company for costs 
incurred by them in producing substitute gas, in 1943? 

[406] A. Generally I am. 

Q. You are familiar with the fact that the adjustment 
made by Mr. Blease took them out of operating expenses 
and put them down below the line under Miscellaneous 
Income Deductions? 

A. I would rather Mr. Blease would testify as to what 
he has done. I am generally familiar with it but I donjt 
wish to testify as to the exact treatment he gave to it. 

Q. Do you understand that these payments are still 
included in the operating costs which you have shown ob 
Schedule 1 of your Exhibit 11? 

A. I don’t know. I secured all the expenses and the 
revenues for the year 1943 from the accounting exhibit^, 
or through Mr. Blease’s working papers. 
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Q. Schedule 9 of Exhibit 3, then, seems to be the source 
of these figures, Mr. French, except for income taxes, and 
they are taken, as you say, from the other schedules in 
Exhibit 11. 

On the basis of the adjustments as they appear in Exhibit 
3, let’s assume for the moment that Mr. Blease did take 
those payments out of operating expenses. Then they 
would not be found in your figures of cost of service, would 
they? 

A. No sir, and I understand they are not in there. 

Q. Now you show, when you set out the cost of service 
items for the various companies on Schedule No. 2 of 

[407] Exhibit 11, that the estimated excess revenue over 
cost of service to those two companies for this year 1943, 
was $628,234.72, is that correct? 

A. Yes sir. 

Q. And the payment that was made to those companies 
in the amount of around $25,000, which I have referred to, 
is not reflected in connection with that figure? 

A. If it isn’t included in Mr. Blease’s exhibits, it is not 
included here. 

Q. So assuming it was not included, shouldn’t there be 
some adjustment in your figures in the column headed 
“Local,” on Schedule 2, which would show that the Missis¬ 
sippi River Fuel Corporation in this year had expended 
the amount in question, just as you have shown the expend¬ 
iture of money for the purchase of oil for interruptible 
customers? 

A. I don’t know how Mr. Blease treated that, but as I 
say I only accepted the expenses as he had them in his 
exhibits and not knowing the reasoning back of his elimina¬ 
tions, I wouldn’t care to make a statement. 

Q. You are familiar with the character of the payments 
as described in Exhibit 6, introduced in this case, which 
is a compilation of correspondence between Mr. Comfort 
and these two companies, about the payment of this 
amount ? 

A. Yes sir. 

Q. And you will recall that these payments were in con- 

[408] nection with expenditures which those two companies 
made or were to make in connection with the manufacture 
of high BTU gas, in helping out on peaks—do you recall 
that? 

A. That is right. 




Q. Well, isn’t that, in a sense, a similar item to that 
involved when the Mississippi River Fuel Corporation 
pays its interruptible customers for the cost of oil, wjhen 
it is unable to supply them with gas ? 

A. No, I don’t think so. I think that one is possibly 
a continuing situation, and the other is non-recurring. 

Q. Oh well, that may be so, that is that one depehds 
on the interruptions. But isn’t it of the same character, so 
far as a particular year is concerned? 

Mr. Littman: Just a minute, I am going to object to t^at 
question. The facts speak for themselves, they are all in 
evidence here. To ask this man whether an apple and 
an orange resemble each other is simply calling for a con¬ 
clusion that this Commission is going to have to draw 
with respect to these two items, whether they are or ^re 
not similar. All the underlying facts are in the record. 

Mr. Dougherty: Well, of course this exhibit is full jof 
results that come from opinions, it isn’t just a statement 
of fact, and that is what I am asking this witness about, 
whether or not something he has left out ought not ^e 
included. This whole thing is opinion. 

[409] Mr. Littman: Why don’t you ask him that, 
of- 

Mr. Dougherty: Mr. Littman, I will really have to a 
the question to the best of my ability, and then you correct 
me and I will try to do better—— 

Mr. Littman (interposing): I make my objection. 

Trial Examiner: The objection is overruled; answer the 
question. 

Mr. Littman: Note an exception. 

The Witness: I think I answered the question, didn’t I? j 

i 

By Mr. Dougherty: I 

Q. I don’t know whether you did or not. You said thai 
one of the items was non-recurring. | 

A. That is right. | 

Q. And I am asking you whether or not they are not of 
the same character so far as a particular year is concerned?! 

A. No, if I had to make a decision as to those two costs— 
in this case I didn’t have to make a decision because it was| 
done by the accountants—but in case I did have to makej 
that decision I would not have included the $25,000 or the 


i 




$26,000 in this cost study because it would be a non-recur- 
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ring item in my estimation; and I would have included the 
cost of oil. 

Q. In other words, then, you think that so far as that 
payment is concerned it is not something that should be 
credited against the revenues collected from those very 
customers to whom the payment was made and the business 

[410] of which the payment was for? 

A. If that was an allowable expense for this study, which 
I don’t think it is, that amount of money is of such size that 
I would probably have put it in the Local column and 
charged it against that specific customer. 

Q. Well, that is just what I am saying. Now you say it 
isn’t a proper charge against the business done with the 
St. Louis County and the Laclede Gas Light Company? 

A. Not for forecast purposes. 

Q. Well, isn’t this not only for forecast purposes, but 
isn’t this study also for the particular year in question? 

A. Well, of course that expense did happen, but it will 
not recur. 

Q. Well, then, wouldn’t the proper thing be to have put 
it in there and then indicate by some sort of a footnote that 
it would not recur? 

A. Those facts will have to come from Mr. Blease’s ex¬ 
hibit; I only took these facts from the accounting exhibit 
or exhibits. 

Trial Examiner: Did you make any determination as to 
whether those were proper expenses to include in this 
study? 

The Witness: I did not. 

By Mr. Dougherty: 

Q. I am asking you now, though, inasmuch as they are of 
the character they are, wouldn’t it be a fair method of 

[411] treating it to put it in the Local column against those 
customers, and then indicate by some footnote that for 
future use it ought not be considered? 

Mr. Littman: I object to that. What Mr. Dougherty is 
obviously doing is trying to build up a direct case from this 
witness. This witness’ exhibit does not include any such 
item of expense. Mr. Dougherty is simply asking him what 
he would do if he had included it, which is probably what 
Mr. Dougherty’s witness will testify to when he comes on 
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the stand, on allocation. It is outside the scope of this 
man’s direct examination. It seems to me he probably has 
answered it two or three times already, but I am going to 
object to it on the ground that it is not proper cross ex-l 
animation, and repetitious as well. 

Trial Examiner: The objection is sustained. 

Mr. Dougherty: Mr. Examiner, the point of it is that the 
witness is here as an expert and has put in a schedule^ 

I have the right on cross examination to ask any questions 
that might have a tendency toward weakening the correct^ 
ness of his method. I am not bound to accept the method 
which the witness puts forth in his exhibit. If it lias any 
errors at all I have a perfect right to bring those out 
through cross examination. 

Trial Examiner: I think that is correct, but in this in¬ 
stance if there are errors they must be the errors of some-i 

[412] body of somebody else, and concerning matters for 
which this witness assumes no responsibility. 

Mr. Dougherty: Well, I am giving him the facts now, that 
is, new facts. | 

Trial Examiner: You are asking him substantially, then, 
a hypothetical question 1 ? ! 

Mr. Dougherty: No. He states that he has based thisi 
study of costs on the exhibit that has been before him. 
When, as an expert, he seeks to determine how much excess 1 
revenues Mississsippi is collecting from these customers, 
then he ought to know all the facts. He is limiting his 
source of information to somebody else. Now I am bringing j 
before him those sources of information, and I have a per¬ 
fect right to test the correctness of his analysis, because all I 
of these things are in the Commission’s exhibits and cer¬ 
tainly if Commission counsel and staff can, by splitting this 
situation up into various pieces, have me bound by witnesses 
who are on here before, and I can say nothing to a witness 
who comes and himself puts forward $628,000 of excess 
costs, then I am being foreclosed from showing the whole 
facts, and not only testing his conclusions but testing the 
accuracv of his results. I 

Trial Examiner: Well, I can’t follow that argument. 
You had the other witness on the stand, the witness who | 
assumed responsibility for the accuracy of these expenses. 

Mr. Dougherty: Well, he testified, Mr. Examiner, that he 

[413] removed it entirely on accounting principles. That 
is what he said, because from an accounting standpoint it 
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was non-recurring. He was not saying it shouldn’t have 
been paid. You will recall that I asked him that particular 
question and he immediately said, “I am not the president 
of the company and if he thought that was a proper com¬ 
pany expense, I am not criticizing him.” “But,” he said, 
“from an accounting standpoint, because it is non-recurring 
it ought not to be in the operating expenses.” 

Now we weren’t discussing then with him, and he wasn’t 
testifying as to what the fair costs of service were, he was 
giving an accounting exhibit, and is it not a new thing to 
try to so limit each witness’ scope as to try to prevent us 
from getting the whole picture from a later witness. But 
that is the result of it. It is clear of course—and Mr. 
French has admitted—that he did not take that into con¬ 
sideration. Now on that basis I simply am asking him if it 
shouldn’t be taken into consideration, and I have a right 
to cross examine him on the proposition. In any sense of 
the word certainly I am not bound by this exhibit because 
the other witness didn’t purport to say how much it cost to 
do business with- 

Trial Examiner (interposing): As I understand this ex¬ 
hibit and this witness, he has already attempted to allocate 
the expenses previously determined by somebody else. Cer¬ 
tainly your cross examination can be properly directed 
[414] toward the methods of allocation, the propriety of 
those methods, and the results he reaches. But I don’t 
follow the argument that you should be permitted to cross 
examine this witness for the purpose of determining 
whether or not the expenses are correct. 

Mr. Dougherty: Well, the result is, then, that when I 
cross examine the accounting witness he says, “Well, it is 
just an accounting matter, I am not attempting to deter¬ 
mine whether this is a proper charge in doing business for 
this company, I am answering from an accounting stand¬ 
point.” Then I get to this witness and he says, “Well, I 
don’t know anything about these figures, I took them from 
somebody else, and all you can ask me questions about is 
whether I have added and subtracted and divided prop¬ 
erly.” I submit that that is not a fair- 

Trial Examiner (interposing): Then you can argue, of 
course, in your brief, that there is no evidence here with 
respect to the justification of those expenses. 
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Mr. Dougherty: I think I have a further right to sho^jr 
that without considering that, there is a weakness in this 
whole exhibit. That is the proposition. 

Mr. Littman: I think it is abundantly clear that eaci 
man has assumed his own responsibility. Mr. Blease hak 
supported his adjustments and has stated his reasons, and 
he said that whether those reasons were good or bad would 
depend entirely on the Commission’s attitude. This wit- 

[415] ness has started from that point and has simply 
allocated those costs among the various classes. 

Now if there is a failure of proof—and I submit there 
certainly is not—then Mr. Dougherty should be very happy 
about the situation. But to cross examine this w T itnes& 
about an item that has been recommended for disallowance 
by another witness, and whose disallowance this witness 
accepts for the purposes of allocation, is to go completely 
outside of the direct examination; and moreover I subi 
mit he has had the answer three or four times on the record 
anyway. We have permitted him to go along for a shori 
way on the proposition, just to see where it would lead. H4 
has had his answer I believe several times in the record 
already. He said that he would make the disallowance him+ 
self, if he had the responsibility, and secondly, that if — 
would allow it he would place it in a certain column in thb 
allocation study—which is about all that anyone could hop<> 
to w T ant anyway. 

Trial Examiner: The Trial Examiner has already rule4 
on the objection. 

Mr. Dougherty: I would like to except to that ruling^ 
please. 

Trial Examiner: Note an exception. 

Mr. Littman: Of course my objection went only to the 
one question. 

Trial Examiner: Oh yes. 

[416] Mr. Dougherty: Well, if the objection is as to the 
form of the question, I will restate it, but as I understand 
it the Examiner has said that I cannot continue this ques¬ 
tioning with respect to this item of approximately $25,000] 
paid to Laclede and St. Louis County, because of the fact 
that Mr. French has accepted that adjustment from another 
witness. 

Mr. Littman: I think what the Trial Examiner has said 
speaks for itself. 
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Mr. Dougherty: But after that statement was made you 
made some comment here about objecting only to that 
one question. If it is necessary later to raise any point 
about this I don’t 'want to have it said that the objection 
was just to the form of the question. 

Mr. Littman: I think everybody has made himself per- 
fectlv clear. 

Trial Examiner: I think that counsel might pursue the 
matter somewhat further, but perhaps in a different direc¬ 
tion, for the purpose of determining from the witness 
whether he is actually assuming any responsibility for the 
validity of the costs which he arrives at after making this 
allocation. Now if he undertakes any responsibility for 
that, then there is a different question raised. 

Mr. Dougherty: Well, if the Examiner please, I only call 
attention to the fact that in both Exhibit 10 and Exhibit 11 
the witness has assumed to make certain adjustments; he 
[417] hasn’t accepted this bunch of figures from Mr. Blease 
without change. 

Mr. Littman: Of course he takes responsibility for those 
adjustments, he takes responsibility for what he did, but 
he does not take responsibility for what accounting wit¬ 
nesses did. 

Mr. Dougherty: Well, he takes responsibility for the 
things he wants to, and he doesn’t take responsibility for 
the things that he doesn’t want to. 

Mr. Littman: That is a most unfair and untrue statement. 

Trial Examiner: If you think that is true, why don’t 
you develop that from the witness; you can do that, can’t 
you? 

Mr. Dougherty: That is what I thought I was doing. 

Trial Examiner: All right, go ahead. 

By Mr. Dougherty: 

Q. Now Mr. French, you probably understand clearly 
what this argument is all about? 

A. I should. 

Q. Now did you, in making your study, simply accept 
the figures turned over to you by Mr. Blease, or which 
you took from his exhibits, without in any way attempting 
to determine whether the decisions he made about disallow¬ 
ing operating expenses would be your decision also? 
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A. I can read you from page 6 of the text- 

Mr. Littman (interposing): Of which exhibit? 

The Witness: Of Exhibit 11—what I have done }n 
accepting these expenses. 

[418] “The amounts shown in this exhibit for Operating 
Expenses, Depreciation, Taxes and Working Capital havje 
been secured from exhibits introduced in these proceed¬ 
ings by the accounting examiners of the Federal Poweir 
Commission. The amounts included are the adjusted 
amounts determined by the examiners and set forth i|n 
their exhibits.” 

I accepted those adjustments taken from the accounting 
exhibits. 




By Mr. Dougherty: j 

Q. Well, did you go ahead and make some adjustment^, 
though ? 

A. In the case of 1943, between accounts, and I will 
glad to take responsibility for that. 

Q. So you did decide that there should be some change 
made in the adjustments or the figures as submitted td 
you by Mr. Blease, for the purposes of this study? 

A. Only for the purpose of cost allocations. The totals 
are the same exactly as Mr. Blease’s adjusted expenses] 

Q. Now of course with respect to 1942 you decided yoi^ 
would make another adjustment, and that is to reflect the 
lower cost of gas? 

A. That is right. j 

Q. Did you give any consideration, for 1943, to whether, 
in your opinion, any other adjustments would be made in 
operating costs as handed to you by Mr. Blease? 

[419] A. No, I discussed with him how he had handled 
his adjustment- for gas purchased, and he said that he 
had covered that item and I accepted his totals entirely. 

Q. So you simply gave no consideration to any other 
adjustments except the ones that are referred to in your 
exhibit? 

A. That is right. 

Q. You are familiar with Exhibit 9 in a general way, 
I take it, which sets forth the various rate agreements or 
rate schedules of Mississippi under which it sells gas to 
these utility companies? 

15—9181 
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A. Yes sir. 

Q. I think we discussed the other day—yesterday I think 
it was—the fact that there are certain priority rights set 
forth in these contracts, and I will refer you now to page 
13 of Exhibit 9, which happens to be the Arkansas Power 
& Light Company contract. There, under Paragraph e, 
it states: 

“In case of shortage, either temporarily or permanently, 
of natural gas and necessity for curtailment of service to 
any classes of consumers, the demands of domestic and 
commercial consumers of Arkansas Power and the domestic 
consumers of other distributing companies to which the 
Mississippi may sell gas, are to be preferred over service 
to consumers other than domestic and commercial of Ar¬ 
kansas Power.” 

Then there is a particular provision there about the 
Batesville White Line Company, and I don’t know just 
[420] what that is. But do you understand, then, that 
under such a contract that these utility companies have a 
right to have their domestic and commercial consumers 
continue to be served, and to have curtailed the industrial 
business either of their own or of the Mississippi River 
Fuel Corporation? 

A. That is correct. 

Q. I take it that you gave that no weight in your method 
of allocating demand charges, that priority—or shall I 
put it this way, you gave it no weight except as it had 
actually been exercised? 

A. That is correct. 

Q. That is, the mere fact that under the contract these 
utility customers could take more gas on peak days and 
have the right to take up to whatever their requirements 
are, was not translated into any dollar value by you? 

A. That is right. 

Q. Now with respect to the Laclede Gas Light Company, 
is it your understanding that the maximum quantity which 
they can call upon Mississippi River Fuel Corporation 
for is 50,000 MCF per day? 

A. That is my understanding. 

Q. On page 24 of this Exhibit 9, there appears the state¬ 
ment that on May 21, 1942 the 35,000 MCF maximum was 
raised to 50,000 MCF, subject to tnnual revision—is there 
not? 





A. That is correct. 

[421] Q. So that Laclede could at any time have in¬ 
creased its takes of gas up to 50 million cubic feet-^- 
correct? 

A. That is right. 

Q. Now what was the actual maximum that Laclede did 
take either on the day of maximum system demand or on 
any other day? That is, what I want is the maximum 
amount that Laclede has called upon this company fo^*? 

A. 39,589,000 cubic feet. 

Q. I take it that in your determination of costs pf 
service you did not allocate any of that cost of service 
against The Laclede Gas Light Company by reason of the 
fact that is has a contract right to take 50 million cubic 
feet, although it only took the amount of gas that you have 
stated? 

A. That is correct. 

Q. That is, your handling of the situation was to charge 
Laclede and each of the other companies on the basis of 
the amounts actually taken? 

A. That is right. 

Q. And you did that same thing with respect to the 
„ group of interruptible gas and the group of firm industrial 
gas which Mississippi sold? 

A. Correct. 

Q. You made no differentiation in costs by reason of tlie 
fact that the interruptible gas is subject to curtailment \i 
the whole capacity of the line were needed for firm gas? 

[422] A. The interruptible and industrial customers wliidli 
were not on the line on the day of maximum demanjd 
were not charged any demand costs. The others who wei'e 
on the line, regardless of their contractual rights, were 
charged demand costs, like any other consumer. 

Q. Well, as you said this morning you didn’t attempt 
to charge the customers these costs, you just assessed them 
against the quantity of gas that was sold? 

A. The group of customers, that is right. 

Q. And you gave them no allowance by reason of the 
fact that they might have had, or might have in the future, 
further curtailments if the domestic and commercial g^s 
requirements made that necessary? 

A. No sir. 

Q. And as for the interruptible, you gave no allowance 
to that class of gas by reason of the fact that it may b^ 
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further curtailed if the firm industrial and the domestic 
and commercial gas need the line capacity? 

A. I did not. 

Q. The contracts with these utility companies were all 
made initially a number of years ago, were they not, Mr. 
French ? 

A. Yes sir. 

Q. And at the time when these contracts were made w T ere 
these provisions giving priority to the domestic and com¬ 
mercial gas, inserted in them? 

[423] A. Did you say “were they”? 

Q. Yes. 

A. Yes, I think they were. 

Q. Now if you were operating a utility property and had 
been operating it at that time, one of these properties, 
would not you, as its manager, have felt that it was a 
valuable right to have, namely that your domestic gas would 
not be cut off at all until all industrial gas had been cur¬ 
tailed? 

A. Well, regardless of- 

Q. (Interposing:) You can make your explanation later, 
if you don’t mind. 

Mr. Littman: I don’t see why he shouldn’t be permitted • 
to answer the question in his own way. 

The Witness: Regardless of whether it is in the contract 
or not, Mr. Dougherty, I don’t think your moral obligation 
in the business would let you cut off domestic and com¬ 
mercial business and let the industrial business remain on; 
that couldn’t be done. 

Mr. Dougherty: I don’t think the witness has answered 
the question, Mr. Examiner. 

Trial Examiner: Read the question. 

(The reporter read the pending question.) 

The Witness: Are you asking that in terms that I would 
be buying the gas as a distributing company? 


By Mr. Dougherty: 

[424] Q. Yes, and I might say to help you out that I don’t 
care whether the right is legal or moral. Is not the right 
of any distributing company to have its domestic and com¬ 
mercial customers curtailed after all industrial business 
has been curtailed, a valuable right ? 
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A. I think that is right. 

Q. And even if it weren’t in the contract, as you say, that 
the Mississippi River Fuel Corporation could not curtail 
them, it is something that is worth while to those domestic 
consumers, isn’t that correct? 

Mr. Littman: What is that question, please? 

• j 

(The reporter read the pending question.) 

The Witness: Yes, I think it is certainly worth some¬ 
thing not to have your gas cut off. 

I 

By Mr. Dougherty: 

Q. Now in your allocation of costs, and the determina¬ 
tion of what amounts should be charged against the various 
classes of gas, and classes of consumers, you have not at¬ 
tempted to place any money value on that right? 

A. No sir. 

Q. And you have made the interruptible gas, in your com¬ 
putations, pay just as much per MCF of line capacity 
actually used on that coincidental peak day, as you have any 
utility company? 

A. If they were on, and actually used the capacity, tjhey 
[425] were charged for it. 

Q. Well, actually, in your computation, in both 
10 and 11, you have charged against interruptible gas Jis a 
class, the same amount per MCF of demand utilized on phat 
day, as you would have the utility customers ? 

A. That is correct. 

Q. And that is that $17.51? 

A. Yes, for the year 1942. 

Q. Per MCF? 

A. Yes. 

Q. Then, Mr. French, as a result of that do not tljese 
customers who have prior rights get something for which 
they are not paying, under your method of computation j 

Mr. Littman: I am going to object to that. I thought 
this was a cost allocation determination, not a value alloca¬ 
tion determination. This man is not fixing rates, but he 
is fixing and allocating costs. Again this line of inquiry 
is altogether outside the scope of the direct examination, 

Mr. Dougherty: He is fixing costs of service. 
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Mr. Littman: And that is just what you are not talking 
about. 

Mr. Dougherty: You don’t like the word “value”, Mr. 
Littman ? 

Mr. Littman: I think my statement speaks pretty well 
for itself. 

[426] Mr. Dougherty: I am glad you are pleased with it. 

Mr. Littman: I am growing more and more pleased with 
it because you seem to be so much displeased with it. 

Trial Examiner: Objection overruled. 

The Witness: Will you read the question? 

(The reporter read the pending question.) 

The Witness: I don’t think so. 


Bv Mr. Doughertv: 

Q. How much are they paying for it? 

A. They are paying for what they get. 

Q. I didn’t ask you that. 

A. They are being charged the costs. 

Q. How much are they being charged for this right that 
we have been discussing, that is, of not being curtailed 
until all other industrial business has been curtailed? 

A. Well, the total demand costs are $2,391,000, and the 
resale customers are paying $1,094,000 of that demand 
cost. 

Q. And how much of that are they paying for the right 
to have their gas not curtailed until all interruptible and 
all other industrial gas is curtailed? 

A. There is no item in there so classed. 

Q. Then isn’t it a fact, Mr. French, that under your 
method of computing costs, the utility customers are pay¬ 
ing nothing for that right not to be curtailed until all the 
industrial gas is curtailed? 

[427] A. I think they are certainly paying their part. 

Q. You say they are paying their part. By that do you 
mean that they are paying something for this right not to be 
curtailed? 

A. Yes, because they happen to be on on the peak day, 
and the customers who are not are not paying that part, 
they are not being assessed that cost because they were 
curtailed on that day. They are getting continuous service 
and they are paying for it, and they are being allocated costs 
accordingly. 
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Q. You are speaking now about the industrial customers? 

A. The whole group. 

Q. Well, you have then charged nothing in the way of 
costs to the utility customers over and above the pro rata 
amount you have charged the industrial customers, by 
virtue of the fact that they have this right not to be cur¬ 
tailed? 

A. That is right. 

Mr. Dougherty: That is all, thank you. 

Redirect examination. 

By Mr. Littman: 

Q. Mr. French, speaking of these curtailments and the 
so-called right to be curtailed or not curtailed, will you 
turn to the last schedule in your Exhibit 11, which shows 
the actual facts as distinguished from the theory, and state, 
if you will, from that schedule, what the facts have been for 

[428] the last four years on the peak day, whether or not 
these interruptible customers have or have not been cur¬ 
tailed, as a matter of actual practice, as distinguished from 
theoretical contractual requirements ? 

A. The last four years, the average for the last four 
years, shows the interruptible loads as having been on to 
the extent of 18.25 per cent of the total volume of the peak 
day deliveries. 

[429] • Q. That is for the last four years? 

A. Yes, sir. 

Q. And how does that stack up with the use in each of 
those four years on the peak day, percentagewise, do you 
know ? 

A. That is the average percent. 

Q. Oh, I see, that is the average percent. 

A. That is correct. 

Q. How does that 18.25 percent four-year average of 
actual practice, as distinguished from theoretical con¬ 
tractual provisions, stack up against what actually hap¬ 
pened on February 14,1944, the latest peak day? 

A. It is very close. 

Q. What was the percentage, on that day, of the takes by 
interruptible, so-called interruptible customers? 

A. 20.07 percent. 

Q. As compared with the four-year average of 18.25 
percent? 
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A. That is correct. : 

Q. Is it correct to say, then, that what you have done by 
applying the actual use percentage, is to require the cus¬ 
tomer to pay for what he gets, as distinguished from some¬ 
thing else? 

A. That is correct. 

Q. In connection with one of Mr. Dougherty’s questions 

[430] that was asked this morning with respect to non¬ 
coincidental peaks, I believe you stated that you had made 
a non-coincidental peak cost allocation, and you mentioned 
something about the result of that study, and you spoke 
about a figure of $652,735.64 which would be increased if the 
results of that study were applied—do you recall that? 

A. Yes, sir. 

Q. "Well, I would like to have you clear that on the record. 
First, is the $652,735 figure the “excess revenue over cost 
of service” for the total sales for resale in 1942? 

A. That is correct. 

Q. Well, suppose you state in your own way the results 
of your figure, and what it means? 

A. My statement this morning said that that figure would \ 
be materially increased. 

Q. What does that mean? ■ 

A. I meant that if the non-coincidental peak day volumes 
were used consistently, the indicated excess revenues over 
cost of service would be greatly increased, and for the year 
1942 this figure would be $895,906.54. 

Q. You mean that the indicated rate reduction on the 
basis of the 6M* percent return over the adjusted expenses 
would be $800,000-some-odd as distinguished from the 
$652,000 rate reduction to the resale business over which 
the Commission has jurisdiction, shown in this exhibit? 

[431] A. That is correct, for the year 1942. i 

Q. And what would be the result of that study concern¬ 
ing which Mr. Dougherty asked, for the year 1943, if you 
know,—and please point out the comparative figure" in 
Schedule 2 of Exhibit No. 11, for the year 1943? 

A. In Schedule 2 of Exhibit 11, the excess revenues over 
cost of service for the sale of gas to other utilities for resale 
was $878,038.29. 

Q. That is the indicated rate reduction, on the basis of 
this exhibit, to the resale customers? 
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A. That is correct. If the non-coincidental peak day vas 
used consistently, the excess revenues over cost of service 
for the resale customers would be $1,080,799.79. 

Q. May we conclude from that that certainly by usjmg 
these two exhibits, namely, 10 and 11, you have not penalised 
the company? 

A. I don’t think so. 

Q. Well, now, you have spoken about this non-coiijici- 

dental peak method, and its consistent use. What is t|iat 

method, and how is it properly applied? Will you describe 

it brieflv? 

•> 

A. The non-coincidental peak day, in my estimation) is 
not entirely sound for this type of cost allocation, because 
it doesn’t give any or sufficient allowances for load factors 
or for diversity factors. 

[432] Q. Well, describe the method, please? 

A. The method is similar to the ones used in the exhibit, 
except that the individual peak of each customer was com¬ 
puted, and costs were separated on the basis of their jin- 
dividual peak day deliveries. 

Q. Well, do I understand the method to be that instead 
of taking each customer’s purchases on the single day of 
highest system demand, and relating each customer’s thke 
on that particular day to the whole to get your allocation, 
instead of that what you do on the non-coincidental ppak 
method is to take each customer’s highest take over the 
year in any particular 24-hour period, and add up every¬ 
body’s highest maximum take, and then get a phantom 
peak, non-coincidental peak load on a phantom day; is tjiat 
right? 

A. That is correct. 

Q. Then you relate, you simply relate each customer’s 
highest peak, whenever it occurs, to that total theoretical 
non-coincidental peak demand, is that right, and then do }j T ou 
allocate on that basis? 

A. Not actually, no. 

Q. Suppose you elaborate on that? 

A. Well, say that for the year 1942, the non-coincideiital 
peak amounted to 227,156 MCF as against the coincidental 
peak of 136,538 MCF. Now, the total demand costs remjain 

[433] the same, for the year 1942, we will say, that $2,391,- 
513. Instead of spreading that on the peak day deliveries, 
we take the 227,156 MCF and spread that back to the clashes 
of customers and in the case of resale customers, to the 

7 i 
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individual customers, on the ratio of their individual peaks, 
exactly the same method except that individual peaks are 
used instead of the coincidental peak day. 

Q. And that is what you mean by applying the non- 
coincidental peak method consistently? 

A. Yes, sir. 

Q. Mr. Dougherty asked you on cross-examination 
whether you gave consideration to the contractual rights of 
certain customers to a preference in delivery over the in¬ 
terruptible customers, and I believe you stated generally, 
in response to that, that you simply took the costs as they 
appeared on the peak day, and allocated them on the basis 
of actual experience; is that generally correct? 

A. Well, I took the costs, and in the case of demands 
spread the costs on the basis of the demands established on 
the peak day. 

Q. And then Mr. Dougherty asked you whether you took 
into account the fact that possibly next year these interrup¬ 
tible customers may not be on the line to the extent, on the 
peak day, that they were this year; do you remember that ? 

A. Yes. 

Q. And you said, I believe, in effect, that the result of 
[434] your study w’as to give no effect to that; is that right? 

A. Not for next year’s loads, not necessarily. 

Q. Now, does your study give any effect conversely to 
the very opposite of that proposition, that possibly next 
year these industrials may be on the line to a much greater 
extent than they were on the line this year? 

A. No, sir. 

Q. Of course, if you had found that to be the fact, and 
had reflected it, what would have been the result of your 
study, would it have been to increase the cost to those in¬ 
dustrial customers? 

A. It would have had the effect of increasing the excess 
to the resale customers. 

Q. In other words, instead of trying to assume what was 
going to happen next year, you used the actual experience 
of this company for the past four years, or you used the 
experience which closely approximated that. You used the 
actual experience instead of trying to project any theories 
into the future, is that the situation? 

A. I used the actual, and the four-year test showed that 
it is within reason. 
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Q. Do you know of any reason why it will change in the 
future? 

A. No, I do not. 

] 

Mr. Littman: That is all. 

[435] Recross-examination. 

By Mr. Dougherty: 

Q. When you say you know of no reason why it will 
change, you mean that it is your opinion that it will noj; 
change, or just that you have no knowledge one way or the 
other about it? 

A. I have no definite knowledge, it would be just guess. 

Q. Now, if, in these contracts for the sale of gas, ther<j 
were nothing stated in reference to priority rights or cur¬ 
tailments whatsoever, if it just wasn’t mentioned, would 
you have made any different application of the facts and 
figures in allocating costs in your Exhibits 10 and 11 ? 

A. In allocating costs, I would not. 

Mr. Dougherty: That is all, thank you. 

Trial Examiner: Does anyone else have any questions? 

(No response.) 

Trial Examiner: That is all, Mr. French. 

• •••••# 

[443] Charles J. Shuttlewortii, called as a witness on 
behalf of the Respondent, having been first duly sworn, -wasj 
examined and testified as follows: 

Direct examination. 

• •••••• 

By Mr. Dougherty: 

Q. Mr. Shuttlewortii, there has been marked for Identifi¬ 
cation as Exhibit No. 13, a document which contains a writ¬ 
ten statement at the beginning, and then a schedule. Is 
that the statement to which you have just referred? 

A. That is right. 

Q. Did you prepare the written statement at the begin-i 
ning of the exhibit? 

A. I did. 
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Q. Now, there are certain references to Commission’s 
Exhibit No. 1 and Commission’s Exhibit No. 3. Arc i 
those the exhibits that have been introduced in this case 
under those numbers? 

A. That is right, I think I have those numbers listed 
correctly. i 

Q. Does the written statement represent a brief sum¬ 
mary of the various items involved, and the steps which 
have been taken by you in the preparation of this exhibit? 

A. Yes, sir; it is very brief, I think, but I hope it is 

[444] sufficient. 

Q. Do you adopt that as part of your testimony in i 
connection with the exhibit? 

A. I do. 

Q. Now, will you tell us what adjustments and what 
reclassifications, in general, have been made in these figures 
from the books, and by “in general,” I mean without tak- I 
ing them up item by item? 

A. The only reclassification that was done was done 
by Mr. Blease. 

In the early years, before 1942, our books were kept, 
really, according to the West Virginia Classification or 
Code of Accounts, and that differs from the Federal 
Power Commission System of Accounts in many respects. 
Mr. Blease has reclassified these various figures into the 
proper expense accounts as nearly as it was possible with¬ 
out completely re-analyzing the vouchers; and that, I am 
sure, is perfectly correct, and I have accepted that, up 
through 1939, from his Schedule 1 of Exhibit 1. 

For the years 1940 to 1942, inclusive, that is taken from 
the Commission’s Exhibit No. 1, Schedule 10. ! 

For the year 1943, from Commission’s Exhibit No. 3, 
Schedule 9, with the exceptions as noted. That is, the i 
depreciation has been adjusted to the depreciation as 
shown on Schedules 6, 7 and 8 of Commission’s Exhibit 

[445] No. 1, and Federal income taxes have been adjusted i 
to the actual amounts paid applicable to the year in ques¬ 
tion. 

Q. So far as the Federal income taxes are concerned, do 
the figures shown on Schedule A in Exhibit 13 represent 
the exact amount paid through to the year 1943? 

A. Well, we have only paid half of that so far in 1943; 
and 1940 is still open in the Bureau; and it may be, of 
course, subject to change for any one of those four years. 
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Q. But as I understand it, the figures you have for those 
> four years are not the income tax figures as accrued on 
the books? 

A. Oh, no, they are the income tax figures either as 
paid or as, in 1943, the return as filed. 

Q. Would they—that is, the income tax figures—up 
through 1942, be the same as the adjustments which Mr. j 
Blease made, commencing with whatever year he did make j 
them? 

A. Yes, I think those figures are the same as he shows i 
on his Exhibit No. 1, in taxes actually paid—that is, for 
the years 1940, 1941 and 1942. 

Q. As I understand it, Mr. Blease made no attempt to 
reclassify the accounts for the years 1939 and preceding 
vears? 

A. He made no attempt to put income tax on any other 
basis than that in which it was on our books. During those 
years, income tax was accrued and charged to expense. 
Then in a later year, when the final tax was adjusted at 
[446] some other figure, less or more, those adjustments 
were credited or debited to surplus, which left the actual | 
earnings for that particular year out a little bit, since all j 
adjustments were made through surplus. I have attempted j 
to bring it back into the proper year so that the net income 
down here would be reflected correctly. 

Q. Now, will you explain what you have done in your 
adjustments of the amounts stated for annual depreciation 
expense ? 

A. I have accepted the 3*4 percent, I think as was stipu¬ 
lated in this case, and Mr. Blease’s calculations of that 
amount, by years. I think they are shown on Schedules 
6, 7 and 8 of his Exhibit No. 1. I have made no change in j 
his figures, or certainly I have attempted to make no j 
change in them. 

Q. And have you then applied those revised deprecia¬ 
tion figures, year by year? 

A. That is correct—which reaches down here in the net 
income column a slightly different figure from that carried 
on the books. The depreciation may be either more or 
less, in certain years, than book depreciation. 

Q. Do you recall that the amount of depreciation com¬ 
puted at the rate of 3% percent from the beginning, was 
within $50,000 or so of the amounts actually accrued on 
the books, accumulated up to the end of 1943? 
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[447] A. I think it was $48,000 to the end of 1942. 

Q. I stand corrected on that. So that, while you have 
changed the annual figures on depreciation to conform with 
the computations made in Exhibit 1 on Schedules 6, 7 and 
8, would there be any change in that difference when you 
got through 1 ? 

A. Well, up to the end of 1942,1 must show about $48,000 
less earnings than I would have shown had I taken the 
depreciation as shown by the books. 

Q. Then after that, by using the depreciation as com¬ 
puted at 3 */> per cent, do your earnings show an increase 
over that shown on the books ? 

A. The earnings will show an increase for those years, 
by some $48,000. 

Q. Now, you have stated in the last sentence of your 
preliminary statement, which is found in this exhibit: 

“This schedule reveals that during its entire period of 
operations from November, 1929 to December 31, 1943, the 
Mississippi River Fuel Corporation has earned $629,212.74 
less than a 6Y>% Return.” 

When you say “has earned,” are you talking about net 
operating revenues? 

A. I am talking about net operating revenues as com¬ 
pared with a 6% per cent return on net plant and working 
capital. 

[448] Q. You are not, however, in making that statement, 
referring to or discussing the accumulation of net income 
which is arrived at after interest deductions? 

A. No, no. 

Q. Does Schedule B show the computation? 

A. That is right. 

Q. Will you turn to that and tell us what you have done 
here, in a general w T ay? 

A. For Plant, Gas Plant in Service and Gas Plant Held 
for Future Use, I have taken those figures from Mr. Blease’s 
Exhibits 1 and 3. 

Incomplete Construction figures, I have taken from our 
books. This gives the total Plant. 

The Depreciation Reserve for Gas Plant in Service and 
for Gas Plant Held for Future Use, I have taken from 
Mr. Blease’s Exhibit No. 1. Deducting that from Gross 
Plant gives Net Plant, to which I have added Working 
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Capital and deducted, in the last two years, Contributions 
in Aid of Construction. 

That arrives at a rate base upon which a return of 6 yJ\ 
percent is figured. The actual Net Operating Revenuesj 
are carried over from Schedule A. Excess or deficit be¬ 
tween the 6 V 2 percent return and the Net Operating Reve¬ 
nues are shown on Schedule A, and in the last line is the 
cumulative excess or deficit, carried to the end of the state- 

[449] ment, which reveals a net deficit below a 6 1 /* per 
cent return of $629,212.74. 

Q. I note, Mr. Shuttlewtfrth, that in Exhibit 3, Mr. 
Blease’s exhibit, that the Plant on page 1, in the summary 
of Exhibit 3, is shown at a rounded figure of $23,246,126,1 
which is exactly the same as you have it for 1943 on Sched-j 
ule B of your exhibit. 

A. I took that from him. 

Q. I thought you said that your Incomplete Construc¬ 
tion was taken from the books? 

A. Well, in the early years. Mr. Blease doesn’t work 
out Incomplete Construction any place in his exhibit, ex¬ 
cept for the years 1940, 1941, 1942 and 1943. I took those 
figures from the books in the earlier years. 

Q. So that with the exception of the item of Working 
Capital in 1943, that you have shown as $470,000 instead 
of $430,000, you have the same result as he has? 

A. That is right. I have a slightly higher working 
capital in 1943. 

Mr. Dougherty: Unless there is some other particular 
explanatory statement you wish to give, Mr. Shuttleworth, 
I think that is all I will ask you on direct, leaving any 
further discussion for Commission counsel on cross-exam¬ 
ination. 

The Witness: I have no further explanatory remarks. 

Trial Examiner: We will take a recess of five minutes. 

(Whereupon, a five minute recess was taken.) 

[450] Trial Examiner: Please come to order. 

Mr. Dougherty: If the Examiner please, I would like to! 
have marked for identification a statement which I am 
handing to the reporter, to be idenified as Exhibit 14. 

Trial Examiner: It will be so marked. 

(The Document Referred to was Marked for Identifica¬ 
tion as Exhibit No. 14.) 
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By Mr. Dougherty: 

Q. Mr. Shuttlewortli, I hand you a document which has 
been marked for identification as Exhibit No. 14. That 
contains a written statement at the beginning, and then 
a number of schedules. Now will you tell us briefly just 
what the exhibit is, and the purpose of it, and then after 
that I will ask you some specific questions about the various 
schedules? 

A. In the "written statement it states: 

“This exhibit shows financial results of operations of 
Mississippi River Fuel Corporation for years 1940, 1941, 
1942, and 1943, per books, sundry adjustments to operat¬ 
ing revenue and revenue deduction accounts, and results 
of operations as adjusted. The attempt has been made by 
these adjustments to place all the years in question upon 
an equal basis: to increase or reduce revenues and ex¬ 
penses to those business costs and business conditions 
now’ prevailing.” 

Q. Now’ can you, in a little more detail, tell us what you 
started w’ith as the revenues of the company? 

[451] A. The revenues are per books. They are the same 
as shown in Exhibits Nos. 1 and 3 of the Commission, that 
is, the per books figures of those exhibits. 

Q. That is, you started with the same operating revenues 
for those four years as did Mr. Blease in his exhibits? 

A. That is correct. 

Q. Now what character of adjustments did you make to 
your operating revenues, that is in general, if you can so 
state without taking up each one? 

A. The adjustments are all adjustments that w T ould, if 
present conditions had prevailed at that time, have in¬ 
creased or decreased the revenues for those years. 

Q. When you say “present conditions” just what does 
that encompass, what does that include ? 

A. That includes the present decreased cost of gas which 
w r e purchase from the United Gas Pipe Line Company; it 
includes the increase in labor costs based on proper labor 
costs and labor conditions; it takes in many of the adjust¬ 
ments of Mr. Blease just as he has made them, and a few, 
three or four, in which I differed slightly from him in the 
method in which I have handled them. 

Q. Now first with respect to Operating Revenues, as 
shown on Schedule A, your adjustments, which are under 






Columns 6, 7, 8 and 9, represent what particular revisions, 
either reclassifications or adjustments, which you have 
made? 

[452] A. That is the sum of all the adjustments that I 
have made. Those adjustments are shown in Schedule H, 
in summary, and the detail of those adjustments is shown in 
Schedule I under the various entries. 

Q. That is purely with respect to Operating Revenues? 

A. No, there are some adjustments here that are in Other 
Income and in Other Income Deductions, as well as in the 
Net Operating Revenues. 

Q. I am trying to get this on the gross operating revenues 
first. In the first two lines you show Gas Sales, Schedule 
B; then you show Other Gas Revenues, Schedule C. Against 
those two lines, under Columns 6,7,8 and 9, you have certain 
adjustments? 

A. Yes, those adjustments represent an increased cost 
in gas in the years 1940 and 1941, and a decreased cost of 
gas in the year 1942 that the corporation would have had, 
had all its present sales rates for gas, as of December 31, 
1943, been in effect during the whole of those years. 

Q. Well, do I understand it that the adjustment for the 
year 1940, under Column 6, of $356,454.36 represents an ! 
adjustment so that the volume shown in 1940 would be com¬ 
puted at and reflect the sale prices of gas to those same 
customers as in effect in 1943? 

A. That is correct. 

Q. So that under Column 10, where you have the figure 

[453] of $7,155,924.43, that represents the adjusted gas sales 
revenues on the basis just indicated ? 

A. That is correct. 

Q. Then your figures as adjusted for 1940, 1941 and 1942, 
showing gas sales revenues, would not coincide with those 
shown in Mr. Blease’s exhibit, Exhibit No. 1, Schedule 10? 

A. That is right, they will not. In one of the exhibits, I 
am not sure which one, one of the engineers’ exhibits, they 
have recalculated the volumes of 1940 on the basis of Decem¬ 
ber 31,1943 prices. 

Q. You said 1940, do you mean that? 

A. 1942 volumes on the basis of December 31,1943 prices, 
and arrive at $11,789.44 of decreased revenues, and I have 
used that figure. I might say that I used those same prices 
in arriving at 1941 and 1940 adjustments. 
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Q. But as you understand it, Mr. Blease did not attempt 
to make those adjustments ? 

A. He did not. 

Q. Now, then, what adjustments have you generally made 
under Other Gas Revenues, which refers to Schedule C? 

A. The adjustments are in severance and gathering taxes 
billed to consumers, and in sales of fuel oil in lieu of gas; and, 
in 1942, the $25,000 settlement with Cahokia—all of which 
entries I think are shown on Mr. Blease’s Exhibits 1 or 3. 

[454] Q. Under Operating Expenses, what adjustments 
have you made for Gas Purchased? 

A. I have made approximately the same corrections that 
are shown on Commission’s Exhibit No. 3. In keeping, how¬ 
ever, with the basic idea of my exhibit, which is to project 
back through these years all conditions which prevail now, 
I have used the price for the Rhodessa gas, as sold us by the 
United Gas Pipe Line Company, at the weighted average 
price that has held since that contract has been in effect with 
us, and not a price based on an engineer’s calculation of the 
BTU as it might have been in previous years. 

Q. Now what is the difference in the MCF price which 
you used, and that which was used in Exhibit 3, which I 
think is shown on Schedule 8, where the computation is 
made? 

A. On Schedule 8 of Commission’s Exhibit No. 3, the aver¬ 
age price of Rhodessa gas is shown as: 6.27 cents in 1940; 
6.27 cents in 1941; 6.23 cents in 1942 and 6.31 cents in 1943. 
I have used a price of 6.3236 for the entire period. 

Q. And you say that is the weighted average price in effect 
during what period? 

A. From April 1,1943, to December 31,1943. 

Q. That is the period when the revised rate schedule has 
been in effect? 

A. That is correct. We, in our office, do not have a record 
of the BTU for Rhodessa gas, corrected to the moisture 

[455] content, for the period prior to the effective date of 
this contract, that is, for the period prior to April 1,1943. 

Q. Well, in using the weighted average price did you get 
that from records in your office? 

A. I got that from the bills rendered us, and from the 
records in our office. 

Q. Now is the only possibility of variance from that if 
the BTU content of Rhodessa gas in previous years was 
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different than it has been in the period from April, 1943, 
to date? 

A. That is right. I am making no attempt to state here 
that the BTU remained identically the same back throughj 
these years, but I am projecting conditions as I have any 
record of them, back through these years. 

Q. Now with respect to gas purchased expense, what char¬ 
acter of adjustments have you made there? 

A. I have increased the operating labor that stands in 
Gas Purchased Expense; I have decreased the severance 
and gathering taxes by the amount that is shown on Mr. 
Blease’s Exhibit No. 3, Schedule No. 8. 

Q. Schedule 8 is the computation of the Rhodessa gas? 

A. And the reduction in gathering taxes. 

Q. Yes, I see. 

A. Plus certain other adjustments. 

Q. Well, those adjustments referred to on Schedule 8 
are carried forward to Schedule 10, are they not, in Exhibit 

[456] No. 3? 

A. That is right; they include the reduced cost of the! 
severance and gathering taxes in the present contract with 
the United Gas Pipe Line Company, plus an adjustment of 
the severance and gathering tax accruals, to put the ac¬ 
cruals for these years on the same basis as the payments. 

Q. Well, other than the adjustments for increased labor 
costs, are the ones you have made substantially similar to 
those made by Mr. Blease, those as affecting severance 
taxes particularly? 

A. The reduction in gas rate is slightly different from 
Mr. Blease’s, and he does not have the increase in labor 
costs. Other than that I believe they are identical. 

Q. Now with respect to Other Operating Expense, where 
you have revised those figures downward for the first three 
years, and upward for 1943, of what character are those ? 

A. They comprise a rather large adjustment for in¬ 
creased labor costs in those years, that is, increasing labor 
costs in those years to the prices now paid. They contain 
a credit for the company’s portion of expenses for fuel oil 
purchased, which agrees with Mr. Blease’s same adjustment. 
There is the elimination of payments made for past service 
annuities, as made, and the amortization of the cost of past 
service annuities on the basis of a ten year amortization. 
It includes certain reclassification adjustments, just as Mr. i 

[457] Blease has made them. It removes the expenses in-j 
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curred in reclassifying plant, and amortizes the expense 
of reclassifying plant over a period of five years, just as Mr. 
Blease has done; and it contains certain credits for tele¬ 
phone material purchased prior to 1940; and it includes the 
payment to The Laclede Gas Light Company and the St. 
Louis County Gas Company in placing equipment in readi¬ 
ness to supply stand-by fuel—a credit of $26,472.16. 

Q. In connection with your adjustments made for in¬ 
creased labor costs, do you have the detail of those adjust¬ 
ments in this exhibit? 

A. They are summarized in Entry No. 1 on Schedule I, 
Sheet 1 of Schedule I. 

Q. Are the figures constituting the details of this sum¬ 
mary in your working papers, so that they will be available ? 

A. They are. May I make an explanation of these fig¬ 
ures, Mr. Dougherty? 

Q. Yes. You are referring to what portion of the ex¬ 
hibit ? 

A. I am referring to Entry No. 1, on Schedule I, Increases 
to Labor Costs. 

In order to accurately make this adjustment it would have 
been necessary to rework the payrolls and re-analyze the 
payrolls for a period of four years. The amount of work 
connected with that was prohibitive—it would have taken 
months. So I have short-cut this. I have average the aver¬ 
age earnings of the men on payrolls for these periods, and 
[458] have arrived at certain percentage figures which I 
have applied to the labor as it was expensed actually in 
those years. I think that this method will produce a figure 
which is approximately correct, but it might vary a few 
hundred dollars or a few thousand dollars one way or the 
other from reworking the payrolls. 

Mr. Littman: Pardon me, Mr. Dougherty, but I wonder 
if I can have him give us a little more detail on that? 

Mr. Dougherty: Surely. 

By Mr. Littman: 

Q. What base did you use for 1943? 

A. The average pay of employees on different payrolls, 
the average annual pay, based on the past eight months of 
their service in 1943. That would arrive at a figure of, 
let us say, on the field regular payroll, $2500 a man. Mr. 
Blease has my working papers for that. For the same pe- 








riod in 1940 it might be $1600 a man. So I have increased 
those groups in 1940 by that same percentage, to bring 
those men up to an estimated figure of $2500 in 1940. 

Casual labor have had increases but not at the same 
time, quite, and not in the same amounts as the regular em¬ 
ployees. The percentage of casual labor we know each 
month, that is, of the total field payroll, and that percentage 
of casual labor, the increase in casual labor, is applied tol 
that percentage; the increase in the regular labor is applied! 
to that percentage, and the two will reach a weighted per-j 

[459] centage of the payroll for that period. 

That will produce, as I remember, for total field labor 
in 1940, an increase of 49 and a fraction per cent over the 
rates and conditions in effect at the end of 1943. 

Q. In other words, you are bringing the 1940 labor up 
to the 1943 labor rate ? 

A. That is right. 

Q. And what base did you use in 1943, you say the last 
eight months ? 

A. Yes, the last eight months, because as of May 1st we 
went on a 48 hour week in the field, that is for the regular 
employees. 

Q. That is, you took the average rate of pay to em¬ 
ployees— 

A. (Interposing:) Average earnings. 

Q. (Continuing:) —the average earnings of employees 
during the last eight months of 1943, and then you used a 
factor to bring those same employees in 1940 up to that 
level ? 

A. That is right. | 

Q. That is, you haven’t included in here any estimates 
of future increases over and above that? 

A. Oh no, this is all based on facts as they were at 1943, 
or even in casual labor I have taken later increases that 
have gone into effect, that we know about now. 

Q. You have or have not? 

[460] A. I have done that. For instance, I have a labor 
increase here as of the first of June of 1944, that I know 
about now. 

Q. And you have projected that back? 

A. Yes. 

Q. Well, I thought you said you used the last eight months 
of 1943? 
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A. I did on regular employees, but on casual labor- 

Q. (Interposing:) On casual labor you used a rate in 
1944? 

A. The latest increase in rates. 

Q. And that was effective as of when? 

A. June 1st. 

Q. 1944? 

A. That is right. 

Q. Are there any other classes of labor that you have 
that you can describe? You have told us about your 
regular employees and your casual employees. Now what 
others are there, if any? 

A. Now on the superintendents and foremen payroll the 
increases have not been nearly so great. I think that as 
I remember it, in 1940 I have increased it over the rates in 
effect at the end of 1943 by only about 11 and a fraction 
per cent. 

Q. What base did you use for that, all of 1943, or eight 
[461] months of 1943? 

A. It doesn’t make any difference there, they are not 
being paid for a 48 hour week. 

Q. Well, then, what did you use, the last eight months 
or the full year? 

A. The average for the whole year. 

Q. That is for superintendents? 

A. Superintendents and foremen. 

Q. Are there any other classes ? 

A. The office employees also have not had anywhere 
near the increases of the field men. I have averaged those 
salaries as of the entire year of 1943, and applied that 
right back. In doing so it resulted in a decreased labor 
cost in certain places in the 1942 figure, because in 1942 
vre had a period that we worked our office employees longer, 
and paid them either overtime, or if they didn’t come 
under the overtime law we made them a flat rate payment 
increase in salary for some three months while this overtime 
was going on, which made the wages of the office employees 
of the company for the year 1942, higher than they were 
during the average year of 1943. That was also taken 
into consideration. So for those men, in 1943 their wages 
were decreased. 

Q. How about the executive officers? 
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A. There have been a number of changes. The officer^ 
of our corporation, or the majority of them, used to be ini 

[462] New York, and the majority of them are now herei 
There have been quite a number of wage adjustments an4 
there has been a decrease in the New York office expense 
due to the fact that we do not have that same set-up now. 
There has been an increase in special services, but I have 
paid no attention to all of those. The officers are higher 
here than they were then, and the officers’ salaries are 
higher, but there are certain other expenses in here, so 
we scarely know how to state whether that whole thingt 
will be more or less. So I made no adjustments whatevei[ 
in officers’ salaries, up or down. 

Mr. Littman: Now if I may infringe just a little furthei; 
on Mr. Dougherty’s time, I am earnestly trying to get youi[ 
method. 

Mr. Dougherty: Go right ahead. 

By Mr. Littman: 


Q. I would like to have you give me these precise 
mechanics whereby you applied these labor increases ? Let’s 
take the instance that you mentioned of regular employ¬ 
ees—which is probably your largest group. You had be¬ 
fore you the total pay for those employees, as a group? 

A. That is right. 

Q. For the last eight months of 1943? 

A. That is right. 

Q. That showed that you had so many dollars? 


A. Yes. 

[463] Q. What did you do then? How did you appli 
that back, let us say, to 1940, for example? 

A. Take the average for 1940. Say we would have fof 
the month of January, 100 employees who would dravl; 
$16000. We would have, in the month of February, 98 
employees, who would draw almost $16,000. Then the total 
number of men was averaged so that it might producq 
IQIVz men for the year, as an average, and that was divided 
into the total annual pay of that IOIV 2 men. 

[464] Q. And that gave you a certain pay per year? 

A. Let us say $1660 annual pay per man, there bein^ 
no wage increases in that particular period. 

Q. That is in 1940? 
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A. Well, it wouldn’t make any difference whether there 
was a wage increase then or not, because that would be 
the average pay for that year. 

Q. That would give you the average pay per man in that 
group ? 

A. That is right. 

Q. In 1940? 

A. That is right. 

Q. Then -what further steps did you take? 

A. In 1943, in the last 8 months, the number of men on 
that same payroll would be averaged, the amount of money 
for the 8 months would be added, and the average men 
divided into that 8 months, and then adjusted to a year’s 
pay. I would have an average, then, of 8 months’ pay, 
and that would be adjusted to a year’s pay. 

Q. You mean you projected the 8 months- 

A. (Interposing) You would multiply by 12/8,1 believe. 

Q. You took the rate in effect for the last 8 months of 
1943, and in effect projected it back for the first 3 months 
of the year? 

[465] A. Yes. 

Q. And that gave you your 1943 average per man? 

A. That is right. 

Q. And, of course, you used that for 1943? 

A. Yes, I used that 8 months projected back for the first 
of 1943. 

Q. And that is included in your 1943 column of this 
exhibit ? 

A. Yes. 

Q. After you had these averages, how did you mechanic¬ 
ally apply that back to 1940? 

A. I applied each class of payroll and labor to the cor¬ 
responding class in 1940, to arrive at a percentage of in¬ 
crease in that class; that is, I would apply casual labor 
at the beginning of June, 1944, to casual labor as it was 
in 1943, 1942, 1941, and 1940. 

By Mr. Dougherty : 

Q. Might I ask this: If, for 1943, your annual pay of 
a group of men was $2500, and in 1940 the annual pay in 
that same group was $1600, what is the percentage relation¬ 
ship that you would use to raise the total payroll of that 
group in 1940 up to 1943? 







A. 16/15, I suppose. Didn’t you say $1600 and $1500? 

Q. Use some other figures to make it easy. 

A. Well, if the average pay was $1,000 in 1940, and 

[466] $2,000 at the end of 1943, I would have increased 
the pay in 1940 by 100 percent. 

Q. And if that same group of men, in 1940—that is, tfbe 
same class of men—drew a total payroll of $10,000 in 1940, 
then you would put that as being $20,000 for 1940, in yotir 
adjustment figures ? j 

A. Well, it isn’t quite like that. 

Q. That is what I think Mr. Littman is after, the way 
you figured it. i 

A. Now, I start off by knowing the amount of labor th4t 
is in all the expense accounts on the books, and in Mp. 
Blease’s exhibit—and he has made very few adjustments 
to transmission and distribution expenses. I know the 
amount of labor that is in all of those figures, so I apply the 
appropriate increase to that figure,—that is, if it is field 
men, I apply so much casual labor, knowing the percentage 
of casual labor that was employed in that year. I knovf, 
for instance, that of the total field payroll for the yea^r 
1940, that there was $300,000 of regular employee labor!, 
and there was $200,000 of casual labor; that of all the 
labor figures represented in these expense accounts, 4(} 
percent of it is casual and 60 percent of it is regular labor! 
So, to the 60 percent of regular labor, I apply the increase 
in the regular labor to it. To the 40 percent of casuai 
labor, I apply the increase in casual labor for that period,, 

[467] the sum of those two being the total increase in 

the payrolls in 1940. j 

The highest percentage is not necessarily applied to the 
w r hole payroll. The percent in each group is applied to 
the amount of labor that is in that group. 

I 

By Mr. Littman: j 

Q. You then secured the same result as you would have 
secured if you had simply taken, for instance, the average 
pay per employee in a given class in 1943, and multiplied 
that average times the number of such employees as were 
employed by the company in 1940, for instance? Would 
you get the same result? j 

A. I would have, I think, the same result, with the possi- 1 
bility that using that figure—that is, in fact, reworking 
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the payroll, or doing about half way between reworking 
the payroll actually and what I did—you are dealing with 
a number of averages, and they might vary a little bit. 
You might not arrive at exactly the same number of dollars, 
but you would arrive at approximately the same number 
of dollars. 

Q. Well, of course, in the first instance, if I understood 
your method correctly, you had to find out what the 
average pav per emplovee in a given class was in 1940? 
A. I did. 

Q. You had, then, to know first how many employees 
were in that class, and secondly, how much they got in 

[468] total or individually? 

A. That is right. 

Q. Having those basic figures, it would have been a very 
simple thing to simply multiply that number of employees 
by the average rate? 

A. Well, that is, in effect, what I did, Mr. Littman. 

Mr. Littman: All right, I am sorry to have taken so much 
of your time, but I wanted to get that clear. 

The Witness: I hope I was able to clarify it. 

Mr. Dougherty: That is all right. 

By Mr. Dougherty: 

Q. Are there any other of these items under the heading 
of Other Operating Expense that you wish to describe in 
some detail at the present time, in addition to what you have 
said about the labor adjustments? 

A. Well, if I may, in my Entry No. 7 and Entry No. 8 of 
Schedule I, Entry No. 7 sets up the premiums payable to 
the Aetna Life Insurance Company as of January 1, 1940. 
It is similar to Mr. Blease’s entry. 

Now, I remove that from Other Operating Expenses and 
amortize that over a 10-vear period, the total cost of those 
policies as on January 1, 1940. 

I have adopted this method contrary to Mr. Blease’s. 
Mr. Blease throws it out entirely and puts it into surplus. 
It seems to me that it is really an added cost to labor. Had 

[469] this plan not been in effect during these years of high 
labor cost, it is probable that we would not have been able 
to keep our employees as well as we have. Therefore, the 
consumers are receiving benefits today from that payment. 

It is a normal business operating cost, a perfectly legiti- 




mate cost; it is one that all corporations, large or small, 
are being faced with at the present time. The public utility- 
employees of this country, of which I am one, cannot heljp 
but be interested in how such a thing as this is handled by 
the Commission. We form a rather large group in the in¬ 
dustry of this country, and if this sort of thing should be 
disallowed, we are practically barred from annuities o|n 
past service unless the Directors care to vote annuities ofit 
of their rather meager 6 l /o percent return. 

Those are the main reasons that I have amortized this 
over a period of 10 years, because the benefits of the thins* 
will continue to accrue to the company, and consequently to 
the consumers of the company, for at least that long a 
period. 

Q. All right, sir, are there any other items that you wist 
to comment on? 


A. Yes. In connection with that much-discussed $26,00p 
payment to Laclede and St. Louis County Gas Company 
for the placing of their equipment in readiness and training 
personnel in order to supply oil gas at times of peak demand 
in the future. A part of that payment, by the way, is actu- 
[470] ally for producing that oil gas, not for putting theilr 
equipment in readiness. This is a perfectly legitimate busi¬ 
ness expense. It is unusual, perhaps, but not extraordinary. 
It is a cost from which the consumers of The Laclede Gals 
Light Company in particular will benefit for some years tp 
come; and the last reason is because it seems to me therb 
is a certain inconsistency in the Commission’s attitude i\i 
throwing this out. 

i 

Mr. Littman: You mean the staff’s attitude? 


The Witness: I beg your pardon, I mean the staff’s 
attitude. 

The staff would disallow that as an expense for our com¬ 
pany. If the staff had control over the accounts of The 
Laclede Gas Light Company, they would put it in Contri¬ 
butions in Aid of Construction, so that the Laclede would 
get no return on it. So it seems to me that the staff would 
like to have the consumers take a free ride for this particu¬ 
lar cost. They should pay for it to somebody, either to ub 
or to Laclede. 
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By Mr. Dougherty: 

Q. All right, Mr. Shuttleworth, what is the next entry 
affecting these Other Operating Expenses that you think 
requires some special comment ? 

A. Well, I want to explain that Entry No. 19. It is to 
adjust the Interest on Long Term Debt for the years 1940 

[471] and 1941, to the interest rates applicable to the years 

1942 and 1943, in order that the net earnings for all years 
may be on the same basis. 

Mr. Littman: What entry is this? 

The Witness: Entry No. 19 on Sheet 9 of Schedule I. 
This has no effect on the Operating Revenues except that 
I want to use, in projecting all costs as they now exist back 
through these years, I have to have an income tax figure for 
those years, and so putting these interest rates on the same 
basis will give me a comparable Other Revenue Deductions, 
to the present years. 

By Mr. Dougherty: 

Q. That is, you have taken the interest rate in effect in 

1943 and applied it to each of the three preceding years? 

A. There was no change between 1942 and 1943. The 

interest rate of 2 1 / 4 percent was in effect. 

Q. Now, in connection with Depreciation and Amortiza¬ 
tion, what adjustments have you made? 

A. The same adjustments as Mr. Blease. 

Q. In connection with Federal income taxes, what treat¬ 
ment have you given those? 

First, let me ask this: Under Schedule A, columns 2, 3, 
4 and 5, do you show Federal income taxes as on the books, 
either paid or accrued? 

A. I show them as accrued on the books. 

[472] Q. All right. 

Now, then, what adjustments have you made in each of 
those years in respect of the Federal income tax? 

A. I have completely recalculated the Federal income 
tax, based on the 1944 Act,—or, I won’t say that, it is the 
Revenue Act that is in effect now in 1944, I believe they 
call that the 1943 Act. 

Q. Well, does that Act contain substantially the same 
rates as the law has for the last year? 
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A. No, it is an increase of 5 percent in the excess profits 
tax, an increase of $5,000 in the specific exemption, and 
Section 735 relief which we think we are eligible for. 

Q. That is, when you say “Section 735 relief”- 

A. (Interposing:) I refer to the section in the Act. 

Q. Is that one that relates to some possible relief from 
excess profits taxes for companies engaged in selling 
natural resources? 

A. That is right, due to the excess output of those com- j 
panies during war years. 

Q. And you have taken into consideration that recent 
change in the law in your computation of Federal income j 
taxes? 

A. I have. 

I might state that I have given no consideration, in my 
calculation, to a problematical application for relief under 
Section 722. It has not yet been reviewed by the Bureau. 

[473] Q. Well, if the company seeks and gets relief under 
this new provision of the law, Section 735, -would that more 
or less make such an adjustment as to make relief under 
Section 722 inapplicable? 

A. They may not overlap. If we apply under Section 
722, we can’t apply under Section 735 for the same relief. 
Since Section 722 relief is a little greater than Section 735, 
it would be nicer to have it; but whether or not we get 
it is another question, it is doubtful. 

Q. Will you tell us just in brief outline the procedure 
you followed in computing the revised Federal income 
tax, referring to such schedules as you wish? 

A. In Schedule F is shown the calculation for each of 
the four years. I start with the allowable return as I 
have calculated it, which is slightly in excess of the return 
as calculated by Mr. Blease. But starting with that return 
that I have so calculated, I first deduct the non-operating 
deductions, and I add the non-operating revenues, and I 
arrive at a figure which is the net income that is due the 
company after the deduction of income taxes. 

In the year 1943, that figure is $736,573. Mr. Blease 
has used the tax report adjustments. I am of the opinion 
that those tax report adjustments are too problematical 
to enter into a calculation of this kind. In his Exhibit 3, 
the tax report adjustments for 1943 would result in an 

[474] increase in taxable income of some $60,000-odd. In 
his Exhibit No. 2, where the income tax is calculated for 
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the year 1942, the tax report adjustments would decrease 
the taxable income by some $7,000. So the tax report ad¬ 
justments, as a projection into the future, or as a projec¬ 
tion into the past, is scarcely applicable to this kind of a 
study. 

Anyhow, this figure in 1943 of $736,000 is after every 
payment is made, it is the amount of money that should 
remain in the company’s hands. 

Q. Then if you add to that the interest deductions and 
other non-operating revenues, does that bring you back to 
the estimated 6M> percent return? 

A. That does, and if to that $736,573 you add the 
Feedral income tax as I have calculated it, $636,969, you 
arrive at a figure of $1,373,572, which must be the amount 
of money that we have before income tax in order to pay 
income tax and still have this $736,000 left. 

When starting at the top of the page, Net Income before 
Federal Income Taxes, and following down, the calculations 
of the income tax giving full credit for Section 735 relief, 
and arriving at finally a total income tax due of $636,969. 
The same calculations are worked out for the years 1940, 
1941 and 1942. 

Q. As I understand your figure, your computation 
would be that for 1943, on the basis of these adjustments 
[475] you have made, and reflecting the 6V» per cent 
return rather than the actual operating net income of the 
company, your taxes are substantially about $270,000 in 
excess of the amount which Mr. Blease computed under 
his method, and as shown in Exhibit C on Schedule 6? 

A. That is correct. 

Q. Now, after you then have made that computation, 
what adjustments have been made there? 

A. On Schedule G, Taxes other than Federal Income 
Taxes actually paid for years 1940, 1941, 1942 and 1943, I 
have arrived at slightly different figures than Mr. Blease. 
I know where most of these differences occur. Mr. Blease 
has taken as the 1940 Missouri property tax, the tax paid 
in the year 1940; whereas, in the State of Missouri, the 
tax accrues and the lien attaches on June 1 of 1939, where 
the tax is paid in the year 1940; and I have put that pay¬ 
ment in the year 1939. And the payment that is in 1941 
is the tax that accrued as of June 1,1940. 

The same thing is true as for Capital Stock tax, I be¬ 
lieve, in which I run a little higher than he does. We ac- 
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crue Capital Stock tax, and according to law I think ilf 
accrues July 1, possibly the 31st, for the year 1940, an(^ 
that accrual takes place in the year 1940 but is not paicj 
until that period in 1941. Those taxes are not prepaid 
taxes, but they are pre-accrued taxes. 

[476] That is the chief difference, I might state. Thq 
differences are not large. 

Q. Now, when you have finished these computations, do 
you increase or decrease the net operating revenues of 
the company for the four years in question? 

A. I have increased the net operating revenues of the 
company for the years 1941, 1942 and 1943, but I have deJ 
creased the operating revenues for the year 1940. 

Q. I note that the adjusted net operating revenues for 1 
1943, before any adjustment for income taxes is made, 
which Mr. Blease has in his Exhibit No. 3, is shown as $1,- 
523,208. 

A. What schedule is that? 

Q. It is on page 2 of the summary. 

A. That is the adjusted net operating revenues. 

Q. That is right. 

Now, you have an adjusted net operating revenue of| 
$2,504,031.70, but as I understand your schedule, your ad-i 
justed net operating revenue already has taken into con¬ 
sideration tax savings? 

A. That is right. Mr. Blease’s figure is before tax sav-! 
ings, and mine is after tax savings. 

Q. That is, your figure shows the net operating revenues 
after tax savings, assuming that what the company had left 
as net operating revenues, instead of the figure you have 
shown, would be percent on the rate base? 

[477] A. That is correct. 

Q. I noted on Schedule F, Mr. Shuttleworth, that the 
dollar sign has been put up there opposite the MCF sold 
in the year. 

A. That is incorrect, and it should be corrected. 

Mr. Dougherty: If the Examiner will permit, -we will 
just correct that by drawing a line through it. 

Trial Examiner: The reporter is directed to make thati 
correction in the record copy of the exhibit. 

By Mr. Dougherty: 

Q. Mr. Shuttleworth, have you attempted in this partic¬ 
ular exhibit to make any statement as to what has been 
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called, in the Commission’s staff exhibits, “Excess Reve¬ 
nues” for these years? 

A. I have not. 

Q. That will be shown in a subsequent exhibit? 

A. It will. 

Q. But would it generally be the difference between your 
adjusted net operating revenues shown in columns (10), 
(11), (12) and (13) on Schedule A, and the computed 6M> 
per cent return on the rate base for each of those years? 

A. That is correct. 

Mr. Littman: Is that exhibit, to which you just referred, 
ready yet, Mr. Dougherty? 

Mr. Dougherty: I don’t think it is. That next exhibit, 
[478] Mr. Littman, will do nothing more than show the 
rate base and the computation of the rate of return, and 
then carry over these net operating revenue figures from 
this exhibit. 

For example, if you take 1943, I think that there is 
shown on Schedule F in here what the estimated return 
is. It "would be the same as Mr. Blease had? 

The Witness: Yes, it will be $906,000, or something, on 
the bottom of Schedule F. 

Mr. Dougherty: Yes, that is what Mr. Shuttleworth 
figures it, because he uses a slightly higher working capital 
figure. 


• *••**• 


[589] Milton M. Kinsey, called as a witness on behalf of 
the City of St. Louis, Intervener, having been first duly 
sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Ferris: 

Q. Will you state your name please? 

A. Milton M. Kinsey. 

Q. You are the President of the Board of Public Service 
of the City of St. Louis ? 

A. Yes, I am. 

Q. And prior to that, did you hold any official position 
with the City? 
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A. I was Director of Public Utilities. 

Q. And prior to that, what was your occupation? 

A. Immediately prior to that, I was Chief Engineer of 
the Missouri Public Service Commission for about three 
years. 

Q. Prior to that, what has been your professional experi- 

[590] ence, in a general way? 

A. Prior to that, for approximately 17 years, I was in the 
consulting engineering business, for some five years having 
a firm of my own, and for about 15 years being a partner 
in the firm of C. E. Smith & Company, Consulting Engineers.' 
We carried on a general practice of engineering, and during 
that entire period were consultants to the Legal Depart-i 
ment of the City of St. Louis in rate and valuation matters 
and public matters of all kinds. 

Q. The firm was consultants for the City in public utility 
matters? 

A. Yes, sir. 

Q. Are you familiar, in a general way, with the prop¬ 
erties and operations of the Mississippi River Fuel Corpo¬ 
ration, particulary as relating to their operations in St. 
Louis ? 

A. Yes, I am, I have inspected the entire line from 
Louisiana on up. 

Q. What is the City’s interest in this proceeding, Mr.j 
Kinsey? 

A. Well, we have a rather minor interest, from the stand¬ 
point of a customer. The City itself purchases from Laclede 
between $25,000 and $30,000 worth of gas a year, which 
makes us one of the largest general customers, but of course 
from our point of view that is one of the minor interests 

[591] that we have. 

Q. What is the real interest of the City ? 

A. Our real interest is as the representative of the 200,- j 
000-some odd customers that Laclede has. Both by custom | 
and also, I believe, by law, we are the representatives of j 
the general public, the ultimate consumer, that is. 

Q. And in what way, briefly, is the City interested in 
these consumers, and in this case as it affects these con¬ 
sumers ? 

A. Well, of course, we are always interested in secur¬ 
ing for the consumers the lowest rates possible that are 
consistent with reasonableness and adjudication by the 

17—9181 
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official bodies; and we also, for a good many years, since 
about 1935, have been interested in securing the distribution 
of natural gas for St. Louis. 

Mr. Littman: You mean straight natural gas ? 

The Witness: Yes, sir. 

By Mr. Ferris: 

Q. As to the question of rates, have you made any study 
or had an opportunity to go over the data presented in 
this case? 

A. No, sir, I have not. 

Q. You are not expressing any opinion, I take it, as 
to any of the evidence submitted here? 

A. No, I am not. I am assuming that the Federal Power 

[592] Commission will do that. 

Q. As to the question of natural gas, what particular 
bearing has this case on that matter? 

A. Well, of course, as I said before, we have been in¬ 
terested in securing natural gas for a number of years, 
and we have recently received a commitment from The 
Leclede Gas Light Company that they agree to distribute 
straight natural gas in St. Louis if it becomes economically 
practical for them to do so. 

Q. Of course, the question of the rate or charge made by 
the pipe line company to Laclede has a direct bearing upon 
that decision? 

A. Yes, sir, it does. 

Q. Are you familiar with the City’s efforts to obtain 
straight natural gas? 

A. Yes, sir, I have been ever since 1935. At that time 
the Board of Aldermen appointed a special committee on 
natural gas, and held a number of hearings, took a lot of 
testimony, and prepared a report on the matter after hear¬ 
ing this testimony, and I worked throughout on that case. 

Q. Then the question has been officially and formally 
investigated by the Missouri State Public Service Com¬ 
mission ? 

A. Yes. In their Case 8925, which was inaugurated in 
1935, and pursued by them through 1938 and 1939, they 
held numerous hearings with respect to natural gas, and the 

[593] feasibility and advisability of serving natural gas 
in St. Louis. 
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Q. That case, as a matter of fact, is still pending, is it? 

A. It is still pending, because no final order has ever been 
issued in that case. 

Q. And did the Missouri Public Service Commission have! 
occasion to go into this question of the distribution of 
straight natural gas in connection with the recent Laclede 
reorganization case? 

A. In its report and order closing out the reorganization 
case—for the benefit of the lawyers, this case is No. 10,104— 
there was a considerable part of their report devoted to a 
discussion of straight natural gas for St. Louis. 

Q. Have you a copy of that report available? 

A. Yes, I have. 

Q. If it won’t take very long, you might refer to certain 
pertinent portions, Mr. Kinsey, and read it into the record. 

A. The Commission says: 

“In its initial order in Case 8925, the Commission”— 
that means the Missouri Public Service Commission—* 
“stated that if Laclede could purchase sufficient natural gas 
for its entire needs at the prices fixed in its then existing 
contract with Mississippi River Fuel Corporation, then the 
[594] cost of purchasing that natural gas for all of Laclede’s 
requirements would be substantially less than the expendi¬ 
ture made for manufacturing and purchasing the gas 
actually distributed. ’ ’ 

j 

The decision goes on, then, to relate the hearings in 1935, 
1938 and 1939, and tell in substance what the testimony was. 

Then they refer to a good many orders of the Federal 
Power Commission, in which gate rates were reduced, and | 
they say: 

“If similar reductions be made effective in the gate rate 
for the natural gas at St. Louis, the distribution of straight 
natural gas would result in ultimate cost to the consumer 
lower than the present rates being charged for mixed gas. 
Even without such a reduction, and assuming a continuance 
of present gate rates, we are persuaded that average condi¬ 
tions and costs over a period of several normal years may 
well result in cheaper rates to the consumer for natural gas 
than would be experienced with mixed or manufactured gas. 

“A study of the past price trends and of the operating 
and distribution problems of the gas industry indicates that, 
except in war periods when oven residuals bring abnormally 
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high prices, the basic advantages of natural gas make it the 
most economical and desirable of all domestic gas fuels. The 

[595] Commission has therefore retained its interest in this 
subject.” 

A little later on, they have this to say— 

Q. (Interposing) You are still quoting? 

A. Yes. 

“At this time the Commission considers it desirable to 
make a declaration of policy and intent (but is issuing no 
specific orders) to require a change to natural gas. Sub¬ 
sequent to a three-year period, or as soon thereafter as the 
Commission deems practicable, it believes that the change 
to natural gas should be made. ’ ’ 

Q. What is the date of that decision of the Missouri 
Commission? 

A. The decision is dated March 24, 1943. 

Q. That report is not officially published as yet, I take it, 
Mr. Kinsey? 

A. If I remember right, this decision was reported in 
PUR Advance Sheets. I am quite sure that it was. 

Q. Or it will be? 

A. No, sir, it has already been reported, I am positive 
of it. 

Q. From your familiarity with the problem, what, in 
your opinion, are the prospects of the Mississippi River 
Fuel Corporation supplying the City of St. Louis generally 
with straight natural gas ? 

[596] A. I don’t know whether to prognosticate possibil¬ 
ities I might say, however, that in the very recent hearings 
before the Board of Aldermen, which were held within the 
last 3 months, we have had expressions both from the 
Mississippi River Fuel Corporation and from The Laclede 
Gas Light Company. Mr. Comfort, of the Mississippi River 
Fuel Corporation has testified that his company was ready, 
willing and able to serve straight natural gas in St. Louis; 
and Mr. Childress, of The Laclede Gas Light Company, 
stated that they also would be willing to serve straight 
natural gas if it could profee economically practical. He 
said there was no legal or physical obstacle which would 
prevent the serving of the straight natural gas. 

Q. Mr. Childress is President of The Laclede Gas Light 
Company? 

A. Yes, he is. 






Q. Do you consider the City of St. Louis a good market 
for straight natural gas? 

A. Undoubtedly so. I have given that problem a great 
deal of thought. 

Q. In your opinion, what effect would the introduction 
and distribution of straight natural gas have on the average 
consumption per consumer in the City? 

A. It would certainly increase it tremendously. 

Q. Have you any data which bears out that statement 

[597] generally? 

A. Yes. During the previous hearings before the Boarjl 
of Aldermen, that I mentioned a while ago, we made some 
analyses of the use of gas, which are very illuminating. 
Our analyses showed that at that time, the annual sales pe^ 
customer in St. Louis, expressed in therms, was 232; thfe 
annual revenue per customer in St. Louis was $37.96. L|i 
Joplin, Missouri, the annual sales were 771 therms and their 
revenue $52.88. 

At Cleveland, Ohio, the sales were 940 therms and thj? 
revenue was $58.70. 

At Kansas City, Missouri, the sales were 1,274 therms!, 
and the revenue was $70.77. 

At Columbus, Ohio, the sales were 1,090 therms, and th<^ 
revenue was $54.30. 

At St. Joseph, Missouri, the annual sales were 2,614 
therms, and the revenue was $87.72. 

Now, those figures show quite plainly, I think, that St, 
Louis is suffering from an undeveloped gas market. 

Our sales per customer run from one-third to one-tentl 
of what they do in other cities; and it also shows that as 
the price of gas goes down and the amount of sales go upj 
that the people spend more for gas, their buying habits 
change, they don’t just spend in direct proportion to th<^ 
amount they use, they go on beyond that and actually spend 

[598] more dollars per customer for gas. 

I think those figures show quite obviously that if we hacj 
lower gas rates here, that the volume of sales would expand 
many, many times. 

Incidentally, I might say that with respect to density 
of customers per mile of main, and the geographical terri¬ 
tory which the local distribution company has to serve, that 
we are in a very favorable condition here, and the sales 
ought to be as great or greater than almost any other place. 

We also have quite a diversity of industry here, and it 
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should be a very nice market, and it would be if the cost 
of gas to the consumer were as low as it is in some of these 
other cities. 

Q. You think it would be very good business for the pipe 
line to distribute straight natural gas, I take it, here ? You 
would consider that desirable? 

A. Well, I think they are up here to sell gas, and all the 
gas they can sell they would be glad to sell, providing that 
the contracts were satisfactory. 

Q. And you understand that that is the attitude of the 
Mississippi River Fuel Corporation, do you not, that they 
would like to ? 

A. They have said that several times at public hearings. 

Mr. Ferrish: I think that is all. 

[599] Trail Examiner: Counsel for The Laclede Gas Light 
Company may examine the witness. 

(No response.) 

Trial Examiner: Counsel for The St. Louis County Gas 
Company? 

Mr. Quigley: No examination, sir. 

Trial Examiner: Counsel for the Federal Power Com¬ 
mission? 

Mr. Littman: No questions. 

Trial Examiner: Counsel for the Respondent? 

Mr. Dougherty: No cross-examination. 

Trial Examiner: That is all, Mr. Kinsey. 

»•••••• 


[744] Charles Shuttleworth. 

Direct examination (resumed.) 

By Mr. Dougherty: 

Q. Mr. Shuttleworth, have you prepared a compilation 
which covers net plant, working capital and rate of return 
for a so-called “test year”? 

A. I have. 

Mr. Dougherty: If the Examiner please, may I have this 
document which is being handed to the reporter marked for 
identification? 











Trial Examiner: It will be 
Exhibit No. 37. 


marked for identification as 


(The document referred to was marked for identifica¬ 
tion as Exhibit No. 37.) 

By Mr. Dougherty: 

Q. Is the document that has been so marked, the state¬ 
ment which you have prepared? 

A. It is. 

Q. Will you tell us what that exhibit is prepared to show 
and give us what volumetric figures are used, if they are 
required in there, and what other figures are used as a 
basis, and if they are not all in that particular exhibit, refer 
to such other figures as may be involved as the basis for the 
ones contained in this exhibit? 

A. Well, this exhibit shows basically the return on net 
plant as estimated for the year 1944 at a theoretical 6^% 
[745] rate of return. 

On Schedule A, the Gas Plant balance at December 31, 
1943, is the same as shown on Commission’s Exhibit No. 3. 
I have shown the additions during 1944, the retirements 
during 1944, and the estimated balance remaining to plant 
at December 31,1944. 

Below that is the depreciation balance, the depreciation 
reserves balance, at December 31, 1943, as shown by Com-j 
mission’s Exhibit No. 3. 

Then additions during 1944; retirements during 1944; 
and balance in depreciation reserve at December 31, 1944, 
are all shown. This arrives at a net plant of $12,979,265.97. 
The working capital, as shown on a later schedule, is 
$660,000. Contributions in Aid of Construction are de¬ 
ducted, and a net investment of $13,488,419.63 is arrived at 
which, at 6*4 per cent, produces a return of $876,747.28. 

On Schedule B are shown the details of the working capi¬ 
tal and that is self-explanatory. 

On Schedule C, the Additions to Plant during 1943 are 
shown, and are divided into three columns, one showing the 
balance in Construction work in Progress at 12/31/43, 
which will all be closed to investment during 1944; the sec¬ 
ond column shows the additions per books to April 30,1944; 
and the third column is the estimated additions which are 
shown on a separate schedule, that was put in evidence 
yesterday I believe. 
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[746] Q. That is the one that Mr. Graham put in? 

A. Correct. 

Q. Which is Exhibit 24? 

A. Yes. Now the total of this is not the same as Mr. 
Graham’s exhibit because certain expenditures of his esti¬ 
mated amounts have already been made; so I only show 
the remaining unexpended portion in these estimated addi¬ 
tions during 1944. 

Mr. Littman: In other words, the expended amounts are 
included in the second column headed “Additions to 
4/30/44”? 

The Witness: That is correct. 

Now Schedule D is a Retirement Work in Progress sched¬ 
ule, showing the balance at December 31, 1943, and the bal¬ 
ance at May 31, 1944, with the actual retirements per books 
that have taken place so far in the year 1944. 

Mr. Littman: You mean April 30th, you don’t mean Mav 
31st? 

The Witness: It is May 31st on this particular statement. 

Mr. Littman: I am sorry. 

The Witness: That is, however, an estimated balance. I 
had to run through the vouchers and while I think that all 
vouchers are in for that month, there may be an additionnal 
one that I have missed. 

I might state, in connection with retirement work in 
progress, that this includes all retirements that are con¬ 
templated during the year 1944 which will affect in any way 
the rate base. We have a large retirement out here on 

[747] McKenzie Road which is a complete abandonment; 
there will be no salvage whatever; and the only other thing 
I know of is the mufflers at Crossett Station, which are men¬ 
tioned in Mr. Graham’s report, which also will have no 
salvage value. 

By Mr. Dougherty: 

Q. Now in that event you will remove that number of 
dollars from your plant account and also charge the same 
number of dollars to the depreciation reserve? 

A. That is right, which would not change the net plant. 

Schedule E is a calculation of the Federal Income Tax 
Payable on a Theoretical Allowable return of 6M>% on the 
net investment rate base for a test year, based on Federal 
Income Tax Rates in effect during the year 1944. 
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Q. Now the rate base yon refer to on Schedule E is the 
one you have set upon Schedule A ? 

A. That is correct. The amount of federal income tax 
which would be payable on the amount of money necessary 
to produce a return of $876,757, is $1,442,151. 

Q. Now Mr. Shuttleworth, at the top of Schedule E you 
show “MCF Sold in Test Year”? 

A. That is correct. That will be supported, I think, by 
schedules to be introduced later. 

Q. Now is that the volume which is contained in Exhibit 
No. 30, which Mr. Davison has testified to? 

A. That is correct—those are his calculated volumes. 

[748] Q. That is, you took for the volume of sales, in con¬ 

nection with your computations in this document, Exhibit 
37, the figures- 

A. (Interposing:) That is correct; that has the effect 
of slightly increasing the income tax due to reduced sales. 

Q. The next figure shown there, Normal Output in Base 
Period, is what figure? 

A. 31,219,194 MCF. 

Q. What does that mean? 

A. That is the average sales during the years 1936 to 
1939 inclusive. 

Q. And what significance does it have in this schedule? 

A. It is necessary to figure Section 735 relief from excess 
profits tax. That, deducted from the MCF sold in any year 
during the excess profits tax, gives the excess output. 

Then the Net Income Before Federal Income Taxes is 
divided by the MCF sold in the particular year, to derive I 
a unit net income, that is, income per MCF. 

One-half of that unit net income is multiplied by the ex¬ 
cess output shown above, and gives the relief allowed by 
Section 735. Any reduction in sales below a certain figure 
comes out of that relief chiefly, and not out of the income 
tax. 

Q. Now is the significance of that computation that you 
get a credit of $121,831 on any excess profits tax that might 
otherwise accrue? 

[749] A. That is correct. 

Q. Now for the purpose of this determination of working 
capital, which you say is self-explanatory, -what was the 
method vou used to arrive at the $460,000 shown on Sched¬ 
ule B? 
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A. There will be a statement submitted of operating 
expenses, revenues and net operating revenues for this test 
year. Anticipating that, I have used the operating ex¬ 
penses, excluding depreciation and taxes, as will be shown 
on that schedule, deducted the gas purchased, the severance 
and gathering taxes (there will be no fuel oil purchased on 
that schedule), and the operating expenses, after the above 
deductions, are $1,396,643; and 45/360 of the above gives a 
cash working capital of $174,580, to which is added the Bal¬ 
ance in Materials and Supplies on December 31, 1943, and 
rounding that figure to $460,000, then adding Working Capi¬ 
tal to cover emergency repairs and river crossing breaks, 
reaches a working capital of $660,000. 

Q. Explain the basis for adding $200,000 for emergency 
and contingency items? 

A. Well, there is a schedule on either page 42 or 43 of 
Commission’s Exhibit No. 1 which shows the cash taken in 
and the cash paid out during the month of July, I believe 
for the vear 1942. It becomes verv obvious from that state- 
ment that if the river crossings should go out any time after 
about June 15th and up to the first part of July, vre would 
[750] have to we would have to borrow some $200,000 to 
carry us over a period of time until we got the money in 
from our customers to pay for it. 

Q. What source of money have you used when you have 
had these line breaks in the past? 

A. We have taken the money from other funds. 

Q. Have you carried cash balances in excess of the cash 
amount that is indicated? 

A. Considerably in excess, most of the time. 

Q. At the top of the page on Schedule B those operating 
expenses which you show there will be continued on another 
exhibit, will they? 

A. That is correct. 

Q. And will that exhibit be one which will contain esti¬ 
mated operating expenses for this test year? 

A. That is correct, and the estimated operating revenues. 

Mr. Littman: When do you expect to complete that 
exhibit ? 

• *••••• 
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[759] Cross-examination. 

By Mr. Littman: 

Q. Mr. Shuttleworth, will you please refer to Exhibit 
No. 13, Schedule A? 

A. Yes sir. 

Q. Do I understand that in Schedule A you have simply 
adopted Mr. Blease’s per book figures except for two ad¬ 
justments ; first, an adjustment to reflect actual taxes paid 
from 1940 through 1942, and per income tax return in 1943, 
instead of book accruals ? 

A. That is true as far as the line “Taxes—Federal 
Income” is concerned. 

Q. Then your second adjustment, if I correctly under¬ 
stand your exhibit, is to reflect the annual depreciation at 
a rate of 3M> per cent instead of the depreciation accruals per 
books ? 

A. That is correct. 

Q. Now with those two exceptions you have adopted Mr. 
Blease’s per book figures? 

A. That is correct. 

Q. Is my understanding also correct that this schedule 
does not reflect any savings in income taxes which would 
have resulted if rates of the Mississippi River Fuel Corpo- ! 
ration had been reduced through these years? 

A. No sir, this is just the income taxes as actually paid, 

[760] except in the year 1943, which is as actually returned 
for payment. 

Q. Since you mention that item, you show in 1943 the 
sum, for Federal Income Taxes, of $1,620,496.50; whereas 
Mr. Blease, in his Exhibit 3, Schedule 9, shows a higher 
sum, namely, $1,735,000. Will you briefly explain the rea¬ 
son why your allowance is below that of Mr. Blease for 
1943? 

A. At the time Mr. Blease made his exhibit all he had 
available was our accrual on the books at the end of 
1943, which was the figure you mentioned of $1,735,000. 
There is an over-accrual there of about $115,000, and the 
tax as filed is $1,620,496.50. 

Q. So that you show $114,504 less federal income taxes j 
in 1943 than Mr. Blease showed as his per books figure? ! 

A. That is correct. 

Q. I note from Schedule A of Exhibit 13, that the com¬ 
pany began to get in the black in that year, according to 
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this exhibit, and remained in the black, making a net income 
in that year and all subsequent years—is that right? 

A. I don’t know what you refer to by “that year”, but 
it actually happened that in 1935 they started making in 
the black, a net income. 

Q. The net income of course is the amount that remains 
after the payment of all operating expenses; all taxes, 
both federal and other; depreciation; interest on long 

[761] term debt; and other interest and miscellaneous 
charges, isn’t that right? 

A. That is correct. 

Q. That is the money you have left over for the payment 
of dividends on your common stock, and any amounts that 
you wish to retain in your surplus account ? 

A. That is correct. 

Q. Such earnings are commonly called earnings on the 
common stock equity, is that right? 

A. That is correct. 

Q. How much common stock did you have outstanding 
at the end of 1943? 

A. $6,552,200, if I remember correctly. 

Q. That is right. And that is the same for each of the 
years commencing in 1935 and going through 1943? 

A. That is correct, there has been no change in that 
figure. 

Q. The change was very slight prior to that time, that 
is in 1933 and 1934? 

A. I think there were 30,000 shares issued in 1935. 

Q. Now will you state for the record the percent of 

earnings or rate of earnings on the common stock as 

shown by this exhibit of yours, in 1943? Perhaps time 

could be saved if I were to give you those percentages and 

then vou could check them. 

* 

A. Well, I could come back on the stand for a few 

[762] minutes tomorrow and answer that question for you 
just as well, when I have had time to do this. I will 
jot them down on a piece of paper and answer that later. 

Q. Suppose I read them into the record and you can 
check them, and that may save time. 

A. All right. 

Q. The earnings on the common stock, according to this 
exhibit, your own exhibit, are: 18.9 per cent in 1943; 15.7 
per cent in 1942; 20.00 per cent in 1941; 14.1 per cent 
in 1940; 12.7 per cent in 1939; 8.5 per cent in 1938; 20 per 
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cent in 1937; 13.9 per cent in 1936; and 6.1 per cent in 1935. 

If you will be so kind as to check those, we may discuss 
them further tomorrow. 

A. All right, sir. 

Q. Of course prior to 1935, according to this exhibit, 
you showed a negative net income? 

A. That is correct. 

[763] Q. Now, the largest single item of operating ex¬ 
pense of your company, as shown, on Schedule A of Exhibit 
13, is Gas Purchased for Resale? 

A. That is correct. 

Q. For instance, in 1943 that was a very large item— 
$3,284,380.78, even after reflecting the reduction in the cost 
of gas purchased from the United Gas Pipe Line Company? 

A. I might state that that does not reflect the reduction 
for the entire year. This figure is per books here, and 
does not reflect the reduction for the entire year. 

Q. Well, it reflects the reduction effective July 1, 1943? 

A. April 1, I believe. 

Q. I am sorry, yes, April 1. 

A. Yes, 9 months. 

7 m 

Q. Of course, the reduction wms not effective prior to 
that time, and this shows the actual reduction? 

A. Yes, sir. 

Q. Now, this gas that is represented on the line entitled, 
“Gas Purchased for Re-sale”, in these rather large amounts, 
represents gas that vras purchased from several companies 
who operate in the Monroe Gas Field in Louisiana, all of 
whom own stock in the Mississippi River Fuel Corporation j 
—is that right? 

A. That is correct. 

[764] Q. In other words, they are the owners. Have you 
made any attempt to determine what portion of this large j 
expense item represents profit to those owner companies 
of Mississippi River Fuel Corporation over and above a i 
6% percent return on their net investment? 

A. I have no way of knowing that. I don’t know any¬ 
thing at all about the operations of those companies. 

Q. Well, you know that the Commission found that 
there was a substantial excess earnings by United Gas 
Pipe Line Company in the year 1942, according to its 
Opinion No. 90—you know that, don’t you? 

A. No, I know that they reduced the rate to us, and 
I understood that it was on agreement with the Federal ! 
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Power Commission, and I certainly assume that the Federal 
Power Commission found that their earnings were too 
high. But I can’t go beyond that, because I haven’t even 
read that decision. 

Q. Well, you know that the Commission entered an order, 
at any rate, reducing those rates? 

A. That is right. 

Q. And that amounted to $422,626 in the one year, 1942, 
didn’t it? 

A. No, sir, it- 

Q. (Interposing) You don’t know that? 

A. No, it did not. In recalculating our revenues, it 

[765] amounted to $397,000 and something. 

Q. In what year? 

A. 1942. 

Q. That difference was due to the adjustment for the 
excess B. t. u. content—there were some adjustments in 
there ? 

A. Well, I just know the net results to us. 

Q. What was that figure again? 

A. I think it is $397,000. I do not have it here. Well, 
maybe I have got it here. 

Q. It is shown in one of your exhibits. 

A. Yes, I have got it here someplace. 

I don’t have the same figure that Mr. Blease used on 
that, because I differ a little. 

The figure I used is $387,000 on the recalculation for 
1942, but my recollection is that Mr. Blease figures it at 
$397,000. 

Q. Well, according to your Schedule I of Exhibit 14, 
Entry No. 16, near the end of that entry, you show that 
the excess payments to United were as follows—do you 
have the schedule ? 

A. Yes. 

Q. $292,559 in 1940; $370,311 in 1941; $387,164 in 1942; 
and $103,374 in 1943. 

A. That is correct. 

Q. Now, the latter figure is the actual reduction in 

[766] your cost of gas purchased in 1943? 

A. I think the latter figure is a calculated reduction for 
the first 3 months of 1943. 

Q. I am sorry, yes. So you would have to add the 
$103,374- 







A. (Interposing) To whatever actual reduction we got 
in the last 9 months, which I did not calculate the otheif 
way. J 

Q. So you can see from these figures, which appear in 
your own exhibit, that with respect to one company from 
which you buy gas, which is one of about 5 or 6 down 
there in the Monroe Field, there were some substantial 
intercompany profits made over and above the 6M> percent} 
return? 

A. I think that is so. I think that is right. But this 
is the Mississippi River Fuel Corporation that is under 
examination, and I would hesitate to testify about what 
some other company makes in excess profits. 

Q. Well, we want to get at the accuracy of these net 
income figures. But at any rate, if you had projected 
back through the years these excess earnings of just that 
one company, United, you would have had a substantially 
larger net income figure than is shown in this exhibit— 
right ? 

A. That is correct. 

Q. Before w T e leave United, I am going to ask you to 
[767] do something for me. I think perhaps you can 
do it very readily, Mr. Shuttleworth. I am going to ask 
you to calculate the saving in cost of gas purchased from 
United Gas Pipe Line Company since April 1,1943, divided 
into two parts: first, from April 1, 1943, down to the end 
of 1943; and then from January 1, 1944, let us say, down 
to April 1, or May 1, whichever is more convenient. 

A. April 30 would be more convenient. 

Q. All right, either way. 

A. Yes, sir, I will do that. 

Q. Now, the Commission also reduced the rates of the 
Interstate Natural Gas Company for gas sold to Mississippi 
by its Opinion No. 91. Are you familiar with that? 

A. I know that such an order was entered. As to the 
amount of it, I do not remember. 

Q. Now, that case is pending in the Circuit Court of j 
Appeals—I believe Mr. Dougherty represents those people— 
and certain sums are being impounded in the Court. Have 
you made any calculation to determine the amount of 
excess earnings applicable to Mississippi River Fuel Cor¬ 
poration? 
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A. I have not. I do not know what the proposed rate 
will be. If it was just a sum of money, it could be taken 
off each year, I suppose. 

Q. Interstate, of course, is one of the owners of 
Mississippi? 

[768] A. That is correct. 

Mr. Dougherty: Wait a minute, Mr. Shuttleworth. The 
Standard Oil Company owns the stock in Mississippi- 

The Witness (Interposing:) That is correct, the Interstate 
is not an owner. 

Mr. Littman: It is the same thing. 

Mr. Dougherty: No, Standard Oil owns 54 percent of 
Interstate, and a lot of other people own the rest. 

Mr. Littman: It comes to the same thing. 

Mr. Dougherty: It comes to 46 percent, I should say. 

Mr. Littman: What Mr. Dougherty is talking about 
merely reduces the amount of the ownership. 

Mr. Dougherty: Yes. 

Mr. Littman: A difference in degree. 

By Mr. Littman: 

Q. Well, you also are aware of the fact that there is 
pending, in this instant docket, an investigation of the 
excess earnings, if any, of certain other of the remaining 
companies that sell gas to Mississippi ? 

A. I understand so. 

Q. So that, if you wanted to show a true picture of the 
earnings of Mississippi, and as well the earnings of those 
companies that own Mississippi, and take into account the 
excess profits in excess of the 6M: percent return on in¬ 
vestment earned by those owner companies, you would have 

[769] to make a study of that, wouldn’t you? 

A. That is correct, if you wished to know all of that. 

Q. It is true, is it not, that the same people, or com¬ 
panies, who participate in the earnings, that is, the net in¬ 
come shown in Schedule A, also participate in the earnings 
derived from the sales of gas purchased by Mississippi in 
the Monroe Field? 

A. Well, not exactly. There are some stockholders, you 
know, outside of these companies and the owners of these 
companies. 

Q. Those are minor in amount, aren’t they? 
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A. Well, the preponderant amount of the stock is owned 
by certain companies who either themselves, or through 
their subsidiary companies, supply gas to the Mississippi 
River Fuel Corporation. 

Q. Well, in so far as those persons are concerned, they 
participate two ways in this enterprise, don’t they,—one, 
in the net income of Mississippi River Fuel Corporation; 
and, secondly, in the net income derived from the com¬ 
panies that sell gas to the Mississippi River Fuel Corpora¬ 
tion? 

A. Well, about as far as I can say, of my own knowledge, 
is that we are a customer of those companies for the pur¬ 
chase of gas, and we pay them dividends whenever we make 
any profit. 

[770] Q. So they get dividends from you, and they also 
get dividends derived from the sale of gas to you? 

A. Let us hope they do. I do not know anything about 
their dividend policies. 

Q. You are not an officer, I take it, in any of the pro¬ 
ducing companies ? 

A. No, I am not. 

Q. And you are not familiar with their affairs ? 

A. No, I am not familiar with their affairs at all. 

Q. Now, if you will please turn to Schedule B. In this 
schedule you calculate the excess or deficit of net operating 
revenues over or under a 6 Mj percent return on the com¬ 
pany ’s net investment—is that right ? 

A. That is correct. 

Q. Now, there aren’t any real differences between you and 
the Commission’s staff on the net investment? 

A. No, I have accepted their figures absolutely, I think. 

Q. Well, they have accepted your books, with the modifi¬ 
cation that you made, and you have in turn accepted what 
they have done ? 

A. That is correct. 

Q. So there is agreement ? 

A. Yes. 

Q. Do you know what rate of return was earned on the 

[771] net investment in the years 1935 through 1943, after 
paying all Federal income and excess profits tax? 

A. I do not. 

Q. Suppose I save time in the same manner as we did a 
moment ago, and give you the percentages. 

18—9181 
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What I meant to say was net operating revenue. What 
I am going to read now will be the rate of return earned on 
net investment. 

A. All right. 

Q. In 1943—of course, these amounts take care of all 
your interest charges and services the capital stock—in 
1943, 10.29 percent; in 1942, 8.66 percent; in 1941, 10.86 
percent; in 1940, 9.61 percent; in 1939, 8.9 percent; in 1938, 
7.14 percent ; in 1937,12.24 percent; in 1936, 10.36 percent; 
1935, 7.03 percent. 

Will you check those? 

A. I will check those, Mr. Littman. 

Q. In the early years, this exhibit shows—that is, in the 
years prior to 1935—Schedule A shows deficits. You will 
note, however, that there was a net income earned from 
November 1, 1929, to December 31, 1929, in the amount of 
$43,145. But for all practical purposes, according to this 
exhibit, you show a deficit in your net income. 

A. A deficit until the year 1935. 

Q. Now, wasn’t that because you didn’t sell much gas 
[772] in those early years, your sales volume was down? 

A. Yes, of course, that is the primary reason. 

Q. Do you know what the capacity of your line was when 
it entered operations on November 1, 1929? 

A. About 100,000,000 cubic feet per day. 

Q. And what was the capacity in each of these years up 
through 1935; that is, was there any change that took 
place? 

A. No change. 

Q. So you had about 100,000,000 capacity in that line— 
that is 24-hour capacity, isn’t it? 

A. Yes, sir, that is right, maximum 24-hour capacity. 

Q. I have looked through all these exhibits, and I can’t 
find anywhere the annual amounts of gas that your com¬ 
pany sold in these early years. Do you have them handy. 

A. I do not have them handy. I could very quickly 
prepare a short statement of that and send it to you. I 
didn’t think that that was necessary. I don’t believe that 
they are on Mr. Blease’s exhibits, earlier than 1940. 

Q. Would you be so kind as to furnish us with a little 
statement, for the record, showing the sales volumes in 
those years, and would you please divide it as between the 
two classes, direct industrial sales and sales for resale? 


You don’t need to break it down as among the various 
customers, I think we have some of that already. 

[773] A. Yes, sir. 

Q. Then perhaps we can discuss that situation further. 

Are you generally familiar with the early history of this 
company back in those years? 

A. As far as my memory will serve, yes—I was here. 

Q. What accounts for the fact that you didn’t reach any 
substantial sales volume up until 1935, do you know? 

A. Well, this is my own opinion, but I think that busi¬ 
ness conditions were pretty bad. We built this pipe line 
just in time to miss the stock market crash by about a 
month. And the business started to drop off. I think when 
the line was proposed, they probably had commitments that j 
would have made it profitable. But general business con-1 
ditions were off, and they started to pick up in 1934 and 
1935, and this reflects pretty closely the general business 
conditions, I think, in this area. 

Q. How much capacity did you have committed for sale 
in 1930? 

A. I couldn’t answer that question. It has been my 
understanding that they had enough to make this feasible, 
to make it a feasible proposition. Some of those commit- j 
ments, however—those companies curtailed those opera-! 
tions about the time that we got into operation. 

Q. When did you start selling gas in St. Louis for mixing 
purposes? 

[774] A. Well, I believe that date is in the record, but I 
am talking now from memory, and I think it was about 1934, 
1933 or 1934. 

Q. You had enough capacity to do it all the time, didn’t 
you? 

A. Oh, yes. 

Q. But you didn’t start selling gas for mixing purposes 
in general distribution, until about 1935? 

A. I think it was a little earlier than that, I believe it was 
1933 or 1934. 

I 

Mr. Dougherty: I think the witness for The St. Louis j 
County Gas Company said they started buying in 1932. 

Mr. Littman: That was St. Louis County, but I was talk¬ 
ing about Laclede. 

The Witness: In the City, I think it was 1933 or 1934, 
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I don’t believe it was as late as 1935, although it may have 
been. 

By Mr. Littman: 

Q. Well, your first sales to Laclede were made in 1932, 
according to Exhibit No. 26, in the amount of 1,885,000 
MCF. That was for industrial purposes, wasn’t it? 

A. Well, if it was made to Laclede, it must have been for 
mixing. If that was made to the Missouri Industrial Gas 
Company, it was for straight natural. I am a little lost on 
those sales, I don’t have any data on them, and I am just 

[775] quoting from memory. 

Q. You didn’t attach the Illinois Power Company load 
until 1935 ? 

A. That is correct. 

Q. In other words—well, you had capacity to serve them 
before 1935, didn’t you? 

A. Yes, indeed. 

Q. You didn’t attach the Union Electric Company of 
Alton until way down in 1941 ? 

A. That is correct. 

Q. But you had capacity sufficient to serve them, that 
was lying idle up to that time ? 

A. That is right. 

Q. Your sales to Arkansas Louisiana Gas Company 
started, I believe, in 1930, is that right? 

A. I think that is right, about the first of the year. The 
contract, I believe, is dated in the surner of 1929, but I don’t 
believe deliveries started until the beginning of the vear 
1930. 

Q. Are you able to state how much capacity was com¬ 
mitted for sale, of your pipe line, at the time that the pipe 
line was completed? I believe I asked you that before. 

A. That is right, and I am not able to state that. I was 
not in a position at that time to know very much about the 
commitments of the company. 

[776] Q. Who would know that? Would Mr. Comfort 
know that? 

A. Mr. Comfort would know that. 

Mr. Littman: All right, perhaps when he gets on the 
stand he will be ready to give us that. 

Mr. Dougherty: I believe so. 










Bv Mr. Littman: 

Q. Perhaps he would be more familiar with the early 
history of the company, and I understand he proposes to 
testify on that subject. 

A. That is right. 

Q. But at any rate, during these first five years of the 
company’s operation, there was a considerable amount of 
unused capacity in the line that was not committed by con-j 
tract, and was not being used? 

A. It was not being used, that is a certainty. 

Q. Now, will you please turn to Exhibit No. 14? Yog 
testified, and I quote: 

“The attempt has been made by these adjustments”— 
you were referring there to Exhibit No. 14—“to place all 
the years in question upon an equal basis: to increase or 
reduce revenues and expenses to those business costs and 
business conditions now prevailing.” 

Do you recall that in your testimony? 

A. That is right. 

Q. You were speaking about the adjustments whereby, 
[777] in Schedule A, which shows the summary, you pro-i 


jected back through 1940, 1941 and 1942 certain adjust-j 
ments for conditions that you state were prevalent in 1943? 

A. Prevalent in 1943, and perhaps the spring of 1944. 
I carry that right up to date in some cases. 

Q. Well, the details of your testimony and exhibits 
showed specifically how you did it ? 

A. That is right. 


Q. But in general, without getting too specific at this 


time, you have so adjusted your 1940, 1941 and 1942 figures,! 
and indeed your 1943 figures, so as to reflect the existing! 
increases in labor costs, which represent, according to 
your exhibit, increases over past years? 

A. That is right. 


Q. And increases in taxes, and so forth; is that right? 

A. That is right. And also operating revenues for those 
years, too. 

Q. Yes, I was coming to that. 

Now, the operating revenues—the only adjustment that 
you made in your operating revenues in this exhibit was 
simply to reflect back through the years the existing rates? 

A. That is right, the existing prices. I might state, prices! 
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as of December 31, 1943. I don’t believe, however, there 
has been any price change since that time. 

[778] Q. Now, one of the conditions now prevailing, of 
course, is that you are selling more gas today than you sold 
in 1940, for instance; isn’t that one of the prevailing con¬ 
ditions? 

A. Yes, that is true. 

Q. Did you project that prevailing condition back? 

A. I did not. 

Q. You didn’t project it back through any of the years 
1940 to 1942? 

A. No, I used the same volumes and applied these costs 
to the same volumes that were sold in those years. 

Q. In other words, you gave us all the increases in ex¬ 
penses, but gave us none of the benefits of the increases in 
sales; is that it, in substance? 

A. I gave you all the benefits from increases in prices, 
and also the increases in expenses prices. 

Q. You gave us the benefit of the increases in the prices? 

A. That is right, for the years 1940 and 1941. 

Q. Of gas sold? 

A. Yes. 

Q. That amounted to a decrease of $11,000 in 1942, 
didn’t it? 

A. That is correct. That is, however, a figure that is 
shown on one of the Commission’s exhibits. 

[779] Q. Now, you call it “reflecting present conditions.” 
Do vou think it accurate to characterize what vou have done 
by simply reflecting back through the years all the increases 
in expenses without taking into account the increases in 
volumes, is that a fair reflection of “business conditions 
now prevailing”? 

A. If I were to do what you suggest, Mr. Littman, I would 
take the same figures for 1943 and set them down in each 
of the other three years, and there would be no change. 

Q. That is my point. In other words, if you wanted to 
reflect present conditions, you could have taken 1943 with¬ 
out any change, couldn’t you? 

A. Well, that is true, but we will make different sums of 
money at different volumes, in different years, and I applied 
the same prices to all of these different volumes. 

Q. Well, if what you were interested in doing was as you 
stated in your testimony, namely, to reflect “business costs 
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and business conditions now prevailing/ ’ you could just 
take the year 1943 without adjustment, couldn’t you, and 
let it go at that? 

A. I wouldn’t have to make out this exhibit at all, if I did 
that. 

Q. I am simply asking you what the purpose of the ex¬ 
hibit is, then, if what you were trying to do was to truly 
reflect present conditions? 

[780] A. When I speak of “business conditions,” I mean 
not the volumes that we sell, but increased costs, the diffi¬ 
culty of getting labor, high taxes, increased prices for gas, 
and any other sort of expenses or revenues that I can think 
of, or that I can calculate. 

Q. Everything except the increases in sales, everything 
but that? 

A. That is right. 

Q. Well, do you think that that is a fair way to- 

A. (Interposing.) I think this is eminently fair, Mr. 
Littman. 

Q. Well, since you are attempting, in this exhibit, to 
show prevailing conditions and project them back through 
the years, I think you agree that the thing to do is for the 
Commission to use, for the test period, the prevailing con¬ 
ditions; or isn’t it? 

A. That is the testimony of someone else, as to what a 
test year would be. I am not testifying here as to any test 
year, or so-called normal year. I am showing what it would 
have cost in 1940 to sell the volumes that we then sold, had 
all costs, including the price of gas, been the same then as 
they were at December 31,1943; and I find that in that year 
I would have made $96,000 more than I did make in that 
vear, 1940. 

Q. You would have made a lot more if you had adjusted 

[781] the revenues to reflect the current revenues with 
respect to gas sales, wouldn’t you? 

A. Oh, I would surely have done so. 

Q. If you are not undertaking the responsibility for the 
test period that should be used in the case—I won’t pur¬ 
sue it. 

A. There is already a schedule in evidence that shows 
the volumes, and that has been testified to at length by 
Mr. Davison as to what constitutes our idea of a test or 
normal year. 

Q. By “our,” does that include your opinion? 


280 


A. Perhaps I should withdraw that,—Mr. Davison’s 
opinion. I had the company in mind, when I said “our,” 
more than I did mv own self personally. 

Q. Strange to say, I didn’t recall that Mr. Davison had ! 
specifically recommended the use of any particular period. ! 

I take it you are not recommending that any of these 
figures on Schedule A be used by the Commission for test 
purposes? 

A. No. Mr. Blease, in the Commission staff’s exhibits, 
has taken certain items of expenses and lias decreased them 
back through the years. With two exceptions, they have not 
increased the expenses in any place when it is very well 
knowm that general operating expenses today are much 
greater than they were in 1940. But they have picked out 1 

[782] certain items of expenses and decreased them. There 
seems no point in such a thing unless you also increase the 
expenses. 

Q. You saw no point in them doing it, and you decided ! 
to do it, too? 

A. No, I decided to correct their work, if I might. 

Q. Well, now that you have done it, what would you sug¬ 
gest, or to what use would you suggest that these figures 
be put, if any? 

A. They will show that as against certain excess earn¬ 
ings as calculated by the Commission’s staff, that a much 
smaller figure is indicated. > 

Mr. Dougherty: That is, if the same volumes were sold 
now as were sold then? 

The Witness: That is right, particularly in the years 
1942, and 1943, where they calculate that there is a figure 
of $2,000,000 of excess earnings; and I reduce that by some 
$450,000. In 1942, where they figure there is $1,6*00,000- 
and-some-odd of excess earnings, I reduce that by about 
$500,000-some, by merely increasing the expenses in the 
same relation that they decreased certain other expenses. 

By Mr. Littman: 

Q. Well, would you agree that the 1943 column, here on 
Schedule A, most accurately represents the prevailing 
conditions? 

[783] A. It most accurately represents the prevailing con¬ 
ditions for that volume of gas sold. 1 

Q. Well, you are selling that much gas now, aren’t you? 







A. No, we are not selling that much gas now. 

Q. Well, you- 

A. (Interposing) Our sales are somewhat off. 

Q. A very, very small amount? 

A. Well, it is not great, but it may drop our sales dowji 
to the 1942 figure. 

Q. Your revenues arc not off, though, are they? They 
are up, aren’t they? 

A. I can’t testify to that. I am only testifying to vob 
umes. I don’t know. 

Q. I think you will find it true that your revenues wer^ 
greater in the first four months of 1944 than they were iiji 
the first four months of 1943. You don’t know that? 

A. I do not know what that relationship is. I am onlj' 
thinking about volumes. I see the weekly sales sheet, 
and that is what I am thinking of. 

Q. If you say the volumes went down somewhat, and 
the revenues increased, that could be the result of only 
one tiling, namely, that you are selling more of your high- 
priced gas and perhaps less of your low-priced industrial 
gas? 

[784] A. That would be the reason for it. 

Q. I think you will find that that is a fact. 

Now, if the Commission should decide to rely on 194*} 
as the test year for purposes of this investigation, would it 
be your recommendation that it should adopt all of thb 
1943 figures shown in Exhibit 14 as to revenues, expenses) 
operating revenue deductions, rate base, and so forth? 

A. It is my opinion that those figures are correct. 

Q. And you would recommend their adoption, that is, 
if the Commission were to decide to use 1943 as the test 
period? 

A. The volume of 1943 as the test volume. 

Q. That would be your recommendation? 

A. That is correct. 

i 

Q. Now, we have had prepared a schedule showing the 
differences between your proposed adjusting entries and 
the proposed adjusting entries offered by the Commission’s 
examiners, which I think may be helpful in following this 
cross-examination. I know you haven’t seen it, it was 
just very recently prepared. 

Mr. Littman: I am going to ask that this document, 
entitled “Differences Between Proposed Adjusting Entries 
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by Commission’s Examiners and by Company Affecting 
Net Income,” be marked for Identification. 

Trial Examiner: That will be marked for Identification 

[785] as Exhibit No. 39. 

(The Document Referred To Was Marked as Exhibit 
No. 39 For Identification.) 

Bv Mr. Littman: 

Q. Mr. Shuttleworth, I am not going to ask you to com- * 
mit yourself as to the accuracy of this exhibit—I hope 
you find it correct after you have had a chance to check 
it- 

A. (Interposing) It is merely the differences between 
their entries on Schedules 1 and 3, and this Exhibit 14—I 
mean, their Exhibits 1 and 3, and Exhibit 14—is it not ? 

Q. That is my understanding, and I think you wfill find 
it accurate. But let’s assume it is accurate, for purposes 
of this cross-examination, and I think it will facilitate mat¬ 
ters. Then if you find any inaccuracies, I wish you would 
let us know. 

Looking at this schedule, I see that the issues between 
the staff and you, in so far as income accounts are con¬ 
cerned, and particularly for the year 1943, narrow down 
to just a few items. The first difference, you will note— 
and we are going to just confine ourselves to 1943 for the 
present—is that you, in your Entry No. 1 of Exhibit 14, 
adjust the labor costs for 1943 upward $96,441.20; is that 
correct? 

A. That is correct. 

Q. That is one of the major differences. 

The second major difference is—well, let’s pass the 

[786] next one quickly, we won’t call it a major difference. 

I notice that you have allowed, in 1943, $10,262.16 so-called 
Other Taxes less than the Commission’s staff allowed—is 
that your general understanding? 

A. That is correct. I notice that that $10,000 is placed 
in parentheses- 

Q. (Interposing) You allow’ $317,460.43 for Other Taxes, 
and the Commission’s staff has included $327,722.59 for 
Other Taxes. 

A. That is correct. I say that the taxes are more, and 
that is shown as a credit figure. I say that labor is more, 
and that is showm as a debit figure up above. 
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Q. I was saying, yon have said that the taxes were less 
than we said, the Other Taxes? 

A. That is correct. 

Q. In other words, you give us a break of $10,000 on 
these Other Taxes? 

A. That is correct. 

Q. In 1943? 

A. Yes. 

Q. Now, that is a minor difference. But the second 
major item of difference has to do with Federal income 
taxes. 

A. That is correct. 

Q. And there, you include $270,565 more than we have 
included, in 1943? 

[787] A. That is correct. 

Q. Now, you will notice a number of other items in 
which there just doesn’t seem to be a particle of difference 
between the parties, all across the years. That is true of 
the entire second page, those items seem to wash out. 

The next item, which is a rather small item of difference, 
is your adjustment of cost of gas purchased from the 
United Gas Pipe Line Company. In each of those years, 
1940 to 1943, your figures arc somewhat lower for that 
expense item than ours? 

A. That is correct. 

[788] Q. In 1943, a minor amount of $1,733? 

A. That is correct. 

Q. The next item of differences is the difference in the 
treatment of the Laclede Gas Light Company and St. 
Louis County Gas Company payments, that is the payments 
to those companies. You have allowed $5,314.43 for that 
payment, in 1943, and the Commission’s staff has allowed 
nothing? 

A. That is right. 

Q. It seems to me that there is another item I have missed 
that had to do with pensions and past premiums. 

Trial Examiner: Entry No. 8 on the first page. 

Mr. Littman: Yes. 

By Mr. Littman: 

Q. The Commission’s staff has recommended that none 
of those amounts be included in 1943, and you have recom- 
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mended the amortization of that amount, which amounts 
to $23,980.54? 

A. Yes. 

Q. Those spell out the differences between the parties, 
do they not, to the best of your recollection? 

A. That is correct. 

Q. Well, suppose we take them up. Let us first discuss 
the differences in income taxes. 

In 1943 you allow $270,565 more than the Commission’s 
Staff, and in 1942 you allow $319,2S9 more, is that correct? 

A. That is correct. 

[789] Q. Is it a fact that the Commission Staff’s allow¬ 
ance includes no excess profits taxes? 

A. That is a fact. 

Q. Now how much excess profits tax have you included 
for each of the years 1943 and 1942 ? 

A. In 1943—$164,521 is the net excess profits tax included 
in my figure of $636,969. 

Q. And how much in 1942 ? 

A. In 1942—$220,209 of net excess profits tax, out of a 
total tax payment of $691,141. 

Q. Now if the Commission were to adopt your figures for 
the year 1943, as a test year, there would automatically be 
assessed against the rate payers these amounts for these 
excess profits taxes—right? 

A. That is correct. 

Q. That would be the effect of it ? 

A. Yes. 

Q. What depreciation rate did you use for purposes of 
your income tax calculation in Exhibit 14 ? 

A. There is no calculation for depreciation at all; none 
is made. I assume that everything that enters into the 
income tax calculation will have taken place above the line 
before we reach this return of $906,920. There is no ad¬ 
justment of any kind. In other words, if we keep our books 
and reduce our revenues to the amount so that we have no 

[790] excess earnings, and we earn exactly $906,920, there 
is no further adjustment except the deduction for long 
term debt, and the addition of non-operating revenue. 
That would leave the sum of $736,573 which we would have 
after the payment of those amounts, and after the payment 
of income taxes. 

Q. Well, the method that you have used presupposes the 
validity of deducting for income tax purposes all of the 
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operating revenue deductions which appear in Exhibit 14, 
as adjusted by you, does it not? 

A. There can scarcely be any question about it. All items 
which have been disallowed by the Bureau have been thrown 
out of this calculation by the adjustments in the back. 

Q. In other words, your proposed income tax reflects 
what depreciation rate? 

A. Oh I suppose, inasmuch as S 1 /* per cent is used before 
the $906,920 is arrived at, that 3M> percent is reflected back 
in there, if there is any necessary calculation for that. 

Q. Well, to put it another way, if you had used a four 
per cent rate of depreciation for purposes of this income 
tax schedule, you would have had a much lower income tax 
to pay—right? 

A. That is true, but I very carefully do not do that. The 
first question that the Bureau asks you any more after 
you have been through the mill at the Federal Power Corn- 
1791] mission, is—“What rate of depreciation did they 
allow you”? And your depreciation is set at that. It has 
happened two or three times recently. 

Q. Will you please name the companies that had that 
experience? 

A. I do not know; our tax counsel in New York told me 
that. I 

Q. Will you please find out and tell us because we would 
like very much to know, give us the names of the companies j 
who have had rate reductions- 

A. (Interposing:) Wait a minute—that the technical 
staff has disallowed; it hasn’t gone through yet. 

Mr. Dougherty: I can give you one, Mr. Littman. The 
Colorado Interstate Gas Company has had that same reac- I 
tion from the Internal Revenue Bureau as a result of a rate 
order of the Federal Power Commission. 

Mr. Littman: What do you mean by “reaction”—have j 
their rates been changed? 

Mr. Dougherty: The Internal Revenue Bureau examiners j 
are insisting on a lowering of the depreciation rate, and 
the company is just about ready to accept it. At any rate, 
if we don’t the Bureau of Internal Revenue says they are 
going to assess it on that basis. They can see no reason why 
there should be anv inconsistencv. 

Mr. Littman: Has an amended return been filed reflecting 
[792] that new per cent of depreciation? 
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Mr. Dougherty: Voluntarily I think the situation has not 
yet reached that point. 

Mr. Littman: They have not yet filed an amended return 
to reflect that ? 

Mr. Dougherty: That is right. They are negotiating 
still on what should be done, but I will say that the Internal 
Revenue Bureau has not accepted the rates that have been 
claimed in the past by the company, which are higher than 
the Federal Power Commission allows. We would be happy 
if they would do it, we would give the benefit to the custom¬ 
ers, but the thing is that they won’t do it. 

I might say that the Canadian River Gas Company is also 
involved in that same situation. 

Mr. Littman: Isn’t it a fact, Mr. Dougherty, that the 
Canadian River Gas Company, which is a producing com¬ 
pany, is allowed a certain statutory deduction for depletion, 
percent depletion? 

Mr. Dougherty: That is on the leaseholds and wells, but 
they also own considerable transmission property which is 
computed at an annual percentage rate, and the annual per¬ 
centage rate is reflected on the basis of the life of the field; 
and the Internal Revenue Bureau is bringing up the ques¬ 
tion of the life of the field of the Canadian River Gas Com¬ 
pany as found by the Federal Power Commission and as has 
[793] now been approved by the Circuit Court of Appeals, 
and is contending that the rate of depreciation, that is the 
annual percentage rate, based on what the company has con¬ 
tended for the life of the field, is too high. 

Mr. Littman: But that doesn’t apply to depletion? 

Mr. Dougherty: No; but we are talking about deprecia¬ 
tion here. 

Bv Mr. Littman: 

Q. To your knowledge do you know of any company that 
has as yet, Mr. Shuttleworth, reduced its allowances per 
books for depreciation for income tax purposes, to conform 
with the Commission’s allowance in a rate case; can you 
name one company? 

A. I cannot name one. 

Q. Well, you got a little ahead of your story here. 

First, wherever we discuss the 3M> per cent business it is 
a fact that your income tax allowance reflects the use of a 
3i/ 2 per cent depreciation allowance, rather than the 4 per 
cent depreciation allowance which you are taking on your 
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books and which you have been taking, for income tax pur¬ 
poses, is that right? 

A. That is true. 

Q. In other words, you are at present using, on your 
income tax returns, a rate of four per cent for depreciation, 
aren’t you? 

[794] A. That percent has been allowed in the years that 
have been closed, up to date. What the technical staff will 
do to us in the future, I have no means of knowing. 

Q. How much difference in dollars of depreciation w’ould 
one-half of one per cent make in 1942 and 1943? 

A. About $114,000. 

Q. In 1943 it is about $114,000? 

A. Yes, approximately that. I might state that it isn’t 
quite that much, it is about $105,000 or $106,000, but of 
course our basis for taxes is not as great as our basis here. 

Q. What is the fact as to 1942? 

A. It would have been about $106,000 there. I am judg¬ 
ing that it would be some six or seven thousand dollars less 
than this figure on account of the difference between tax 
base and book basis. 

Q. Isn’t it a fact that if you had used four per cent as 
a deduction for depreciation, instead of 3Vo per cent, in com¬ 
puting your income tax in Exhibit 14, you w T ould have shown 
no requirement for excess profits taxes in 1942 and 1943? 

A. Oh no, no indeed. I have a total net income before 
federal income taxes in 1943 of $1,373,542. If I were to 
reduce that by approximately $110,000 I would still have 
$1,263,542, which would throw us some $300,000 in the excess 
profits tax bracket, from which would be' deducted what¬ 
ever relief under Section 735 that that would figure out to. 

[795] Q. I will tell you what I am going to do. We have 
an entirely different answer. I am going to ask you to re¬ 
compute your 1943 tax on the basis of the 4 per cent depre¬ 
ciation, rather than 3^4 per ecnt. According to our calcula¬ 
tion, instead of your having a tax of $636,969 in 1943, you 
would have had $414,932. Do you want to write those down 
and then check them? 

A. What is your answer? 

Q. 414,932 instead of $636,969—that is using as a pred¬ 
icate all of your other figures, and I want that distinctly 
understood. 

A. That would save $222,000 of taxes out of a reduction 
in depreciation of $114,000? 
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Q. Yes. That sounds reasonable, doesn’t it? 

A. Well, we are really not taxed any more than 95 per 
cent. 

Q. If it is true that by reason of taking the depreciation 
for income tax purposes of 4 per cent, which you are in fact 
taking- 

A. (Interposing:) Which we have in fact taken. 

Q. (Continuing:) —which you have in fact taken, and 
applying that, if it were a fact that it got you out of the 
excess profits tax bracket it wouldn’t be at all startling 
that you would save $222,000, would it? 

A. It will not get us out of the excess profits tax 

[796] bracket. 

Q. Suppose you make the calculation? 

A. I will do that. 

Q. Are you in charge of preparing the income tax returns 
for your company? 

A. I am. 

Q. Do you intend to use a 3 l /> per cent depreciation rate 
in your 1944 income tax return ? 

A. I do not. 

Q. But you have used it here in this exhibit, haven’t you, 
Mr. Shuttleworth ? 

A. I have paid no attention—whatever happens here hap¬ 
pens above the line. When all the business of the company 
is transacted under these Federal Power Commission ex¬ 
hibits that have been made out, and my adjustments, we are 
entitled to a return of 6Y> per cent on net investment and 
working capital. 

Whatever sum of money it is necessary to pay to the fed¬ 
eral government in income taxes, and still have that return, 
less the operating deductions and so forth, is the sum of 
money that the customer should pay. 

Q. Well, didn’t you say a few minutes ago that if you 
had used four per cent you would have had a different 
answer? 

A. Oh yes, I would have wound up with a different return 
down here. If I had used 4 per cent income tax I would have 
had to have a greater amount of operating expenses in this 

[797] thing than I have, and it just isn’t in this calculation. 
I would have wound up with a $906,920 return just the 
same. 

Q. Well, I am not asking you to increase your operating 
expenses—you are begging the fundamental issue—I am 
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asking you what result you would have had if you had left 
the 3 x /> per cent rate of depreciation in your Exhibit 14 for 
purposes of determining your operating income, but had 
used 4 per cent for the purposes of computing your income 
tax? 

A. Oh, that is a question that I would have to work out. 

I certainly can’t answer you that here. 

Q. That is what I want you to compute. Let’s have no 
misunderstanding about it, that is the computation that I 
am seeking. 

A. All right. 

Q. When did you file your 1943 income tax return? 

A. The latter part of May. 

Q. Just the other day, about the same time you were 
working on these exhibits? 

A. Oh well, it was a little before that. I didn’t get these 
exhibits from you, I think, until about the end of May, and j 
I believe I filed that sometime after the 15th or 20th of May. 

Q. And you claimed in there a deduction of four per cent, 
didn’t you? 

A. That is right. 

[798] Q. For depreciation? 

A. Yes. 

Q. And you propose to continue to claim four per cent 
for depreciation for income tax purposes, irrespective of 
what the Commission does in this case, don’t you? 

A. I propose to do my best to get it. That is up to the 
technical staff. 

Q. Well, you are going to claim it? 

A. You bet. 

Q. For income tax purposes? 

A. Yes. 

Q. But you are going to claim 3per cent for rate mak¬ 
ing purposes, aren’t you? 

A. I think that is stipulated. 

[802] There was a statement of sales volumes for all 1 
years, divided between direct sales to industrials and to 
utilities for resale, and total sales. 

Q. I don’t think it was for all years. It was for the 

[803] early years. 

A. Well, I have it here for all years. It is as the Com¬ 
mission’s exhibit for the years 1940, 1941, 1942 and 1943.1 

19—9181 
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Q. Well, perhaps it would be well to have all the years, 
for comparative purposes. 

A. In 1929, we sold 292,149 MCF to industrials. There 
•were no sales for resale. 

In 1930, we sold 12,109,433 MCF to industrials; 337,472 
MCF for resale; making a total of 12,446,905 MCF. 

In 1931, we sold 12,226,586 MCF to direct industrials ; 
1,187,638 MCF for resale; making a total of 13,414,224 
MCF. 

In 1932, we sold 13,612,669 MCF to direct industrials; 
3,671,301 MCF for resale; making a total of 17,283,970 
MCF. 

In 1933, we sold 14,674,492 MCF to direct industrials; 
4,925,019 MCF for resale; making a total of 19,599,511. MCF. 

In 1934, we sold 15,238,736 MCF to direct industrials; 
5,889,010 MCF for resale; making a total of 21,127,746 MCF. 

In 1935, we sold 18,359,064 MCF to direct industrials; 
6,606,369 MCF for resale; making a total of 24,965,433 MCF. 

In 1936, we sold 22,218,032 MCF to direct industrials; 
8,245,372 MCF for resale; making a total of 30,463,404 MCF. 

In 1937, we sold 24,725,972 MCF to direct industrials; 
8,938,756 MCF for resale; making a total of 33,664,728 MCF. 

In 1938, we sold 19,162,516 MCF to direct industrials; 
[804] 8,659,919 MCF for resale; making a total of 27,822,435 
MCF. 

In 1939, we sold 23,618,417 MCF to direct industrials; 
9,307,793 MCF for resale; making a total of 32,926,210 
MCF. 

In 1940, we sold 27,376,711 MCF to direct industrials; 
8,975,812 MCF for resale; making a total of 36,352,523 
MCF. 

In 1941, we sold 32,534,484 MCF to direct industrials; 
9,786,681 MCF for resale; making a total of 42,321,165 
MCF. 

In 1942, we sold 31,845,326 MCF to direct industrials; 
12,166,784 MCF for resale; making a total of 44,012,110 
MCF. 

In 1943, we sold 31,359,940 MCF to direct industrials; 
13,830,593 MCF for resale; making a total of 45,190,533 
MCF. 

Q. Are these volumes all on the contract pressure basis? 
A. Yes. 
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[808] By Mr. Littman: 

Q. Mr. Shuttleworth, at the conclusion of yesterday’s 
session, we were discussing your Federal income tax com- 

[809] putation, which is summarized on Schedule F of 
Exhibit No. 14. That schedule shows your normal and sur¬ 
tax Federal Income Tax for 1943, according to vour Exhibit 
14, to be $472,448. 

A. That is correct. 

Q. In 1943, you reported in your tax return the sum of 
$1,620,496 for Federal income and excess profits taxes, 
did you not? 

A. That is that $1,620,000 figure? 

Q. Yes. I refer you to Schedule A of Exhibit 13, 
where that figure appears. 

A. That is correct. 

Q. Now, in order to compute taxes, is it a fact that 
you must first determine the taxable net income—isn’t that 
the first thing you have to do ? 

A. That is correct. 

Q. By the way, you use a slightly different term in 
Schedule F for taxable net income, but they mean the 
same thing, do they not? In one place you call it Net 
Income before Federal Income Taxes. 

A. That is right. That is taxable net income. 

Q. They are one and the same? 

A. Yes. 

Q. Now, for 1943, Schedule F of Exhibit 14, you show 
the taxable net income to be $1,373,542. 

A. That is correct. 

[810] Q. Now that, of course, is not the amount of taxable 
net income shown in your income tax return, but is a 
computed amount? 

A. That is right. 

Q. I believe you just a moment ago gave the sum 
that appears in your income tax return? 

A. No, I gave the amount of tax, the total tax on the 
return. The taxable net income is considerably in excess of 
that figure. 

Q. Yes. You arrive at your taxable net income by 
means of the computation shown at the bottom of Schedule 
F, do you not? 

A. That is the reconciliation to show that the net income 
after taxes, plus the non-operating deductions, less the 
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non-operating revenues, come back to the return at 6M: 
percent, which I have claimed, and which will be supported 
on a separate schedule. 

Q. A reconciliation to what, Mr. Shuttleworth ? 

A. To reconcile the amount of tax, the net income after 
taxes, the non-operating deductions, and the non-operating 
revenues, to the return which we should be allowed. 

Q. Well, perhaps we can get at it a little more simply. 
You knew when you started out to make the computation, 
I believe, as you stated yesterday, that your return at 
6 V 2 percent was $906,920, as shown at the foot of the right- 

[811] hand column in Schedule F? 

A. That is correct. 

Q. Incidentally, that return is computed on the basis 
of a rate base which includes an additional working 
capital allowance of $200,000 to cover so-called emergency 
repairs, is it not? 

A. That is correct. 

Q. That return is $13,000 higher than is shown in your 
Exhibit 13, Schedule B, which assumed a working capital 
allowance of how much? 

A. $470,000. 

Q. So it is clear at the outset that the return that you were 
using for the purposes of this case includes this additional 
$200,000 of working capital for so-called emergency repairs? 

A. That is correct. 

Q. And that accounts for the difference between your 
return and the Commission staff’s return? 

A. That is correct. 

Q. At the outset? 

A. Yes. 

Q. All right. Now, working upward through the column 
on Schedule F headed “1943”, you deduct your non¬ 
operating revenues of $11,444, and you add your non-oper¬ 
ating deductions of $181,791, which gives you your net 

[812] income after taxes there shown, in the amount of 
$736,573 ? 

A. Well, that is backwards. To $906,920 I would add 
$11,444 and deduct $181,791 to arrive at $736,573. 

Q. That is right. That is how vou arrived, then, at vour 
$736,573? 

A. That is correct. 

Q. Which is the net income after taxes? 

A. That is right. 



29 


Q. Now, so far, have I accurately described the steps 
that you have taken in computing the income tax? 

A. That is correct. 

Q. Now, to that figure of $736,573 of net income after 
taxes, you add the Federal income tax of $636,969, t!o 
obtain the figure immediately above, of $1,373,542, of in¬ 
come before Federal income tax? 

A. That is correct. 

Q. Which we have both referred to as taxable net in¬ 
come—right ? 

A. That is right. Taxable net income—I might stale 
there is a taxable net income for excess profits tax and a 
taxable net income for normal and surtax, which might 
not in many instances be the same thing. They are in 
this case, I believe, for this calculation. 

Q. Is that how you determined your taxable net income, 
in the manner that I have described? 

[813] A. As a matter of fact, yes, in this calculation 
I did so. 

Trial Examiner: Where did you get the $636,969? 

Mr. Littman: That is my next question. 

The Witness: The $736,573 is a rather long and involved 
algebraic computation, •which takes into consideration the 
relief under Section 735 to arrive at the amount of money 
which would be necessary to have, out of which you cou'd 
pay the taxes and still have $736,573 left. 

By Mr. Littman: j 

Q. That, of course, is the nub of the whole problem, 
isn’t it, to find the tax? According to your computation 
you cannot determine the tax until you have the taxable 
net income, and you cannot determine the taxable njet 
income until you have the tax—isn’t that right? 

A. Well, this is one way to do it. There is a similar 
method that can be taken from your schedules, just as 
from this schedule. You start out from the revenues 
that are indicated, the indicated reductions, before any 
deductions are made for Federal income tax, and get the 
revenues that are indicated by those schedules, such as 
your allocation schedule, and arrive at a revenue; and then 
work it out just like you would on an income tax for^n 
and find out what the income tax is. For simplicity, 
this was done. It can be done in the other way, also. 
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[814] Q. Coming back to the way that you handled it, 
which is the basis of Schedule F, you don’t show anywhere 
in Exhibit 14 how you determined the tax of $636,969, 
without first knowing the taxable net income, do you— 
you don’t show that in your exhibit anywhere, do you? 

A. No, I do not. 

Q. Have you ever supplied that computation to the staff? 
A. No. 

Q. Now, I would like to have you state on the record, 
and describe it step by step, how you arrived at the 
$646,969 of tax, Federal income tax, shown in Schedule F, 
and let us have figures as you go along, not just a descrip¬ 
tion of the method but the figures, step by step. 

A. I do not have that. 

Q. Couldn’t you do it right here? 

A. No, I can not. 

Q. Why? 

A. Well, I worked about 3 hours on that formula, and 
it is up at the office. Then, once the formula was worked, 
to arrive at the figure of $1,373,542, or that approximate 
figure, it was cut and tried 2 or 3 times to get the exact 
dollar. 

Q. You had to use the trial and error method to get it? 

[815] A. Yes, I approximated it first, and then used the 
trial and error method. 

Q. You say that calculation is at your office, you have it 
all worked out? 

A. That is right; I have it just on penciled sheets, of 
course. 

Q. Would you be so kind as to have that calculation typed 
up in such form that it may be put in the record? 

A. I will do that. 

Mr. Littman: I think if that is done, Mr. Examiner, we 
will be able to reconcile some of our differences in this 
income tax matter. 

Bv Mr. Littman: 

Q. That computation will show every figure and every 
step taken, will it not, Mr. Shuttleworth, in arriving at this? 

A. You mean all these cuts and tries, and trials by error, 
that were made? I don’t think I even have that. 

Q. Well, we want whatever it took to arrive at that an¬ 
swer, by your method. Of course, the trial and error sheets 



that you worked out, and probably threw in the waste 
basket, we couldn’t expect. 

A. It was done on a machine, a great deal of it, and thexie 
were no sheets in connection with it. 

Q. You used an algebraic formula? 

[816] A. To start with, I used an algebraic formula an(d 
used the slide rule until I got an approximate figure. 

Q. Did you make this computation personally, Mr 
Shuttle worth? j 

A. I did. 

Q. Did vou have anybody help vou? 

A. No. 


Q. I take it you are making a similar computation ii[i 
response to my request of yesterday? 

A. That is correct. 

Q. Suppose we defer further questions with respect t<|> 
Federal income taxes until we secure that computation. 

A. Verv well. 

Q. But before leaving the income tax matter, I want to 
clear up one item that we were discussing yesterday, in thal| 
connection. ■! 

I believe you stated yesterday that you do not intend td 
request the Bureau of Internal Revenue to decrease youi^ 
depreciation rate to 3M> percent for income tax purposes ?j 

A. So far as I know, that is not contemplated. Such a 
policy would have to be decided on by other people than 
myself. I would not recommend it. 

Q. You would very strongly recommend otherwise,' 
wouldn’t you ? 

A. That is correct. 

[817] Q. Do you propose to amend your 1940, 1941, 1942 
and 1943 income tax returns to conform to a 3 Y> percent de¬ 
preciation rate? 

A. I have no intention of instituting that thing, myself. 

Q. You know very well the company doesn’t, either, 
don’t you? 

A. That is correct. I only fear the technical staff. 

Q. Has the Bureau of Internal Revenue advised your 
company that it will not permit it to continue to use a 4 
percent depreciation rate for income tax purposes? 

A. They have not. In the review of the 1942 tax, they 
asked the preparation of long and voluminous schedules on 
depreciation since the beginning of business, with the idea 
of reviewing our depreciation policy and making certain 
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recommendations, which have not been made. We do not i 
know what they have in mind. 

Q. Your company has filed an application with the 
Bureau of Internal Revenue for relief under Section 722 
(b) (4) of the Internal Revenue Code, has it not? i 

A. It has. i 

Q. I believe there is some discussion about that matter \ 
in Commission staff’s Exhibit 2 at page 3? 

A. That is correct. j 

Q. Do you expect such application to be granted? : 

A. I am not too sanguine about it. 

[818] Q. But you are hopeful? 

A. Hopeful, yes. 

Q. How would favorable action on that application affect 
the taxes which you have paid, and the future tax payments? 

A. It would increase our credit for base period net in¬ 
come by whatever amount they allowed in that application, 
and would consequently be complete relief from excess 
profits tax for whatever additional base period net income 
credit they should grant. 

Q. And it would not only furnish relief so as to remove 
you from the excess profits tax brackets, and give you re¬ 
funds for such amounts of excess profits taxes as you had 
paid in the past, but also would give you similar relief in 
the future, wouldn’t it? 

A. That is correct. 

Q. Isn’t it a fact that if the application were granted in 
its entirety, it would raise vour excess profits tax credit 
to $1,609,084 instead of $958,793? 

A. 1 don’t have that figure with me, but that is approxi- | 
mately correct, surely. I know it is $1,600,000-some-odd. 

Q. It sounds about right? 

A. That is right. 

Q. Well, if it should prove to be in error, please let us 
know on the record. 

[819] A. Yes. I have an idea that that figure is exactly 
correct. 

Q. You have not reflected anywhere in your Exhibit 14 
such relief, have you? 

A. I have not, no. 

Q. In computing the income tax for the purposes of Ex¬ 
hibit 14, did you deduct all the operating revenue deductions 
actually claimed in your tax returns, and allowed by the 
Bureau of Internal Revenue? 
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A. I think that I have deducted here more than the 
Bureau allowed, in this last column on Schedule F of Ex¬ 
hibit 14. 

Q. In 1943? 

A. I think so. In the Examiner’s Exhibit No. 3, in his in¬ 
come tax calculation, the tax report adjustments are shown. | 
There are $130,000 unallowable deductions which would be 
added to the income tax, and $60,000-odd of tax report ad¬ 
justments that are a deduction from taxable income, that 
would have a tendency to increase this by some $60,000-odd. 

Q. Well, let me get at it this way: As a matter of com¬ 
putation, for purposes of Schedule F, Exhibit 14, you used 
the same operating revenue deductions in making the tax 
calculation as those which are shown on Schedule A of 
Exhibit 14? 

A. That is correct, and that is per books. 

[820] Q. And that includes all of your adjustments? 

A. That is right. 

Q. In other words, you used a purely theoretical deduc- i 
tion? 

A. That is correct. I did not care to project into this j 
schedule, tax report adjustments which in one year will be 
actually an addition to net operating income and in the next 
year may very well be a deduction to taxable income. 

Q. In other words, you didn’t use the deductions per the 
income tax return, but used the theoretical deductions 
shown in Schedule A of Exhibit 14? 

A. That is correct. 

Q. Now, didn’t you also assume reduced deductions for 
interest for the years 1940, 1941 and 1942- 

A. (Interposing) I don’t believe for 1942. 

Q. (Continuing.) —below those actually taken on your 
income tax returns in those years? 

A. No, just for 1940 and 1941. The interest rates held 
through 1942 and 1943 at the same amount. 

Q. I stand corrected. As sheet 3 of Exhibit 39 shows, 
vour adjustment on interest affects onlv the years 1940 and 
1941. 

A. That is correct. 

Q. So that for those years you have used, for purposes 
of your income tax calculation, the purely theoretical in- 

[821] terest instead of the actual interest paid in those 
years? 
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A. That is correct. That was, I might explain, in keep¬ 
ing with the statement that I made earlier in this exhibit, 
that I was trying to project back through these years all 
conditions and costs as nearly as I could, into these former 
years, and that was one of those things that, during those 
years, we paid a higher interest rate than we did in the last 
two years. 

Q. In the last two years you paid something like 2 y» 
percent? 

A. Yes, and I think 2% for a part of 1941, and 4 percent 
for part of it. 

Q. So you just assumed, for purposes of your income tax 
calculation, Schedule F, that the company had paid the 2Mi 
percent interest rate back in 1940 and 1941? 

A. That is correct. 

Q. And you computed your tax accordingly? 

A. That is correct. 

Q. Of course, that gave you more taxes, didn’t it? 

A. That is right. , 

Q You did not, however, adjust interest rates during the 
base period, 1936 to 1939, in computing the excess profits 
tax credit, did you? 

A. Oh, no. I have taken the excess profits tax credit as 
it is shown on the income tax return. Such a computation 
[822] was made for the purposes of this application for 
relief under Section 722. The Bureau hasn’t been granting 
those applications, I might state. 

Q. But you are still hopeful? 

A. Oh, well, we are hopeful. I might state that if they 
do not grant it, we will have to pay additional taxes. We 
have deducted- 

Q. Interposing:) You mean additional excess profits 
taxes ? 

A. Yes. 

Q. But not additional normal and surtaxes? 

A. No, that withholding of the one-third of excess profits 
taxes doesn’t affect the normal and surtax. 

Q. Well, if you had been consistent, since you were pro¬ 
jecting interest back through the years, you would have 
projected this lower interest rate through the base period 
1936 through 1939, and you would have gotten a substan¬ 
tially reduced excess profits tax in your Exhibit 14, 
wouldn’t you? 

A. That would be correct. 
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Q. But you just quit when you got to 1940, you quit your 
projection, and that resulted in higher excess profits taxes? 

A. That would, in effect, have been taking into considera- j 
tion our application under 722, which I did not take into 
consideration. 

[823] Q. You stated earlier this morning that your 
normal and surtax Federal income, shown in Schedule F, 
Exhibit 14, is $472,448? 

A. That is correct. 

Q. In 1943, you reported $1,620,496 for Federal income 
and excess profits taxes, did you not? 

A. That is right. 

I might explain, we returned the tax on that amount, 
and will, during the year 1944, pay that amount. 

Q. In other words, that is your tax bill for Federal income 
and excess profits tax in 1943 which will be paid in 1944, 
unless relief is granted? 

A. I sincerely hope it isn’t any worse than that. 

Mr. Dougherty: Might I ask there, Mr. Shuttleworth, if 
this relief under Section 722 is denied, would that result in 
any increased amount being paid over the $l,600,000-and- 
some-odd? 

The Witness: It will be just about $100,000 more. 

Mr. Dougherty: That is because, in paying the $1,600,000, 
you have already taken credit for some portion of the sought 
for relief? 

The Witness: For one-third of the additional credit that 
would be granted under Section 722, if allowed. 

Mr. Dougherty: Under the law, you are permitted to take 
that credit when you make the claim? 

[824] The Witness: That is so. 

Mr. Dougherty: And if the claim is finally denied, you 
have to go back and pay that? 

The Witness: That is correct. 

By Mr. Littman: 

Q. That $100,000 more that you are talking about is 
additional excess profits tax, isn’t it? It is not additional 
normal and surtax? 

A. It is additional excess profits tax. 

Q. Well, hasn’t your company, along with all the other 
natural gas companies in the country, been granted substan¬ 
tial relief from excess profits taxes, such as those which 
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you paid in 1943, by reason of the passage of the very recent 
tax law? 

A. You mean Section 735 relief? 

Q. Right. 

A. We have. The Bureau has not yet written the regula¬ 
tions on that 735 relief. For the purposes of this calculation, 
I have assumed that we would get complete 735 relief. 
When the regulations come out, we will know more about 
that, whether we get complete 735 relief or not. However, 
735 relief and 722 relief do not overlap in any way. What 
you get on 722 you don’t get on 735, and vice versa. 

Q. Well, now, this relief under Section 735, that is the 
latest wrinkle in the income tax laws, which gives a decided 

[825] preference to natural gas companies over other in¬ 
dustries, is reflected in the first few lines at the head of 
Schdule F, is it not ? 

A. That is correct. 

Q. That is your computation? 

A. Yes. 

Q. Now, just state for the record how much money you 
would save in 1943 on the basis of the relief which Congress 
granted to natural gas companies under Section 735? To 
short-cut it, isn’t it true that you save 85 percent of $212,- 
326? Isn’t that what vou save? 

A. No. 

Q. How much do you save ? 

A. You save 85.5 percent of that as excess profits tax, 
but you pay 40 percent as normal and surtax. So you really 
save 35.5 percent of that. This, when it is taken out of the 
excess profits tax bracket, is put down in the normal tax 
bracket. 

Q. You mean you save 45 percent? 

A. Yes, 45.5 percent. 

Q. Well, that is a substantial saving. 

A. It is. 

Q. And the 45 percent of $212,000 which you save on the 
basis of Schdule F, is, of course, theoretical and very sub¬ 
stantially lower than actually what you are going to save, 

[826] because you here assume an over-all rate reduction, 
in all of your rates, to 6 V 2 percent, including those over 
which we do not have jurisdiction; is that right? 

The Witness: Will you read that question back ? 

(The question was read by the reporter.) 
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The Witness: I must confess that I don’t know how to 
answer that. We save, if this were allowed- 

By Mr. Littman: 

Q. (Interposing) By “this”, you are referring to 
Schedule F of Exhibit 14? 

A. Yes. If our books were kept as this exhibit showed, 
we would have a certain gross revenue, we would have a 
certain revenue deduction, and when one was deducted from 
the other we would have $906,920, plus the income tax of 
$636,969, leaving $1,373,542 from which to pay income tax. 
Were it not for 735 relief, that income tax would be about 
$94,000 more. I don’t know how to answer your question 
other than that. 

Q. My question may have been a little involved. I will 
simplify it. 

In other words, on the basis of Schedule F of Exhibit 14, 
which assumes an over-all rate reduction applicable to all 
of your rates, down to 6M> percent return, for hypothetical 
purposes you save, under Section 733 relief, approximately 
$94,000 or $95,000 in excess profits taxes? 

[827] A. In taxes. Since normal and surtax enter into 
that, we save $94,000 or $95,000 in taxes. 

Q. The only point I was making, and I think with which 
you will readily agree, is that the saving would be much 
greater if we were to assume, for purposes of your tax 
calculation, a reduction only in rates subject to the Com¬ 
mission’s jurisdiction—and by that, I mean a saving under 
the Section 735 relief. 

A. Yes, but I don’t see that the amount that would be 
placed to the regulated business, that the saving would be 
any greater. 

Q. Well, I am speaking about your total, over-all cor¬ 
porate picture. In other w’ords, this relief section means 
a whole lot more to your company, actually, than the $95,000 
of savings that we have been talking about, doesn’t it, 
because you are much further into the excess profits tax 
bracket than is shown in Schedule F? 

A. As Section 735 relief gives relief for about one-half 
of the excess, the greater the excess that percentage still 
holds, about one-lialf of the excess. So that the relief 
does not rise as fast as the earnings rise. 

Q. Well, let me try it another way. Do you know how 
much money you would have actually saved on the basis 
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of vour 1943 income tax return if you had been able to 
take advantage of Section 735 relief? I mean, if it had 

[828] been in effect a year ago? 

A. On the 1943 return? 

Q. Yes. 

A. About $430,000 would be the saving. That would be, 
$430,000 would be the relief. That would be the figure that 
would compare to $212,00. 

Q. And the saving would be about 45 percent of that 
figure? 

A. That is right. 

Q. Well, we got off on a tangent, but to pick up the 
thread of my original subject of inquiry: You paid, in 
1943, $1,148,048 of excess profits taxes, is that correct? 

A. I don’t have that split here. If that is the excess 
profits taxes that are included in the $1,620,000, I assume 
that that is correct. 

Q. Well, it is simply the difference between the $1,620,- 
000, which you reported on your return in 1943, and the j 
normal and surtax Federal income tax of $472,448. 

A. Those figures sound familiar. I assume they are 

correct. i 

Q. In other words, your company is in the excess profits 
tax bracket to the tune of well over a million dollars in ( 
1943—right? 

A. That is correct. 

Q. Now, if your rates were reduced $900,000, how much , 

[829] of that sum would represent savings to your com¬ 
pany in excess profits tax, and how much would represent 
out-of-pocket cost to your company? 

A. I would think that the loss to the company would be 
about 21 percent of that. 

Q. Well, on the basis of tax rates now in effect, your 
out-of-pocket cost would be 14.5 percent. 

A. If you will refer to the first few lines on Schedule F, 
you will find that you take the excess profits net income 
and divide it by the total feet of gas sold, which gives you 
a factor. Now, if you reduce the amount of income before 
Federal income taxes by $900,000, you reduce that factor | 
verv much, and so a part of the $900,000 comes out of the 
taxes and a part of it comes out of the relief. So I would 
judge that it is about 21 per cent as the out-of-pocket 
cost. It would have to be calculated, you see, each time. 

Q. Well, I didn’t want to discuss the relief proposition. 









I want you to assume, for purposes of my question, iiji 
order to get away from that phase of it, which w T ill unduly 
complicate what I am driving at- 

A. (Interposing) It is complicated, and you can’t uni 
complicate it. 

Q. I am going to uncomplicate it right now. I am going 
to ask you to assume that your company is definitely 

[830] going to pay $1,148,000 of excess profits taxes. Dc 
you have that? 

A. Yes. 

Q. Let’s get the relief thing out of here. 

A. Unfortunately, that is in the law. 

Q. Yes, I am fully aware of that, but I am trying to 
earnestly make a determination here, and I am going to askj 
you to assume that your company is $1,148,000 in the excesd 
profits tax bracket. 

A. That assumption is made. 

Q. Now, if your rates were reduced $900,000, which 
is close to the figure shown in the Commission staff’s ex¬ 
hibits, how much of that sum would represent savings in 
excess profits tax, and how much of it would represent 
out-of-pocket cost to your company? 

A. About 79 percent w r ould be savings in excess profits 
tax, and 21 percent would be out-of-pocket cost to the com¬ 
pany. 

Q. How do you compute that? 

A. Because I cannot assume that there is no 735 relief;! 
I have to assume that there is 735 relief, that being in the 
law. I can’t assume that we are not going to get the 
relief, and we will get less relief if we get $900,000 less! 
earnings. 

Q. I am asking you to assume—if you don’t want to 

[831] agree you don’t have to agree with the assumption— 
but I am going to ask you to assume, for the basis of my 
question, that after all relief, your company is still in 
the excess profits tax bracket to the tune of $1,148,000; 
and on that assumption, how much would a $900,000 rate j 
reduction cost your company out-of-pocket, and how much 
of it would represent savings in excess profits taxes ? That 
is a perfectly simple question. 

A. I have answered it perfectly simply. To answer your j 
question the way you want it, we have to assume that 
there is no 735 relief in the law. 
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Q. I have already taken that into consideration in my 
question when I have asked you to assume that after 
relief, the amount is $1,148,000. 

A. That is not the way that you do it. You have to 
take the $900,000 off before you calculate the relief, be¬ 
cause the relief changes. 

Q. Let us, then, forget about the relief, for purposes of 
this question. Let’s go back a year ago, before this new 
Act was passed, and let’s take it on the basis of no relief. 
If your rates, your company’s rates, had been reduced 
$900,000, and your company was in the excess profits tax 
bracket to the tune of $1,148,000, how much of that reduc¬ 
tion would represent out-of-pocket cost to your company 
and how much would represent savings in excess profits 

[832] taxes? 

A. If it were one year ago, it would be exactly 19 per 
cent out-of-pocket cost and 81 per cent savings in tax, 
because that was the law one year ago. 

Q. Now, assuming the excess profits tax rate of 95 per 
cent with a 10 per cent post-war refund, your saving would 
be 85 per cent and your out-of-pocket cost would be 15 
per cent? 

A. That is correct, assuming there is no such thing as 
735 relief. 

Q. As a purely mathematical matter, since we have 
hurdled that obstacle, the $900,000 rate reduction would 
cost, on the basis we have assumed, would cost your com¬ 
pany out-of-pocket $135,000, and would save your com¬ 
pany $765,000 in excess profits taxes, is that right? 

A. It would reduce the excess profits taxes by the figure 
you mentioned, but I can’t see that we get any saving. 
We are just out $135,000. I don’t see that we save anything. 

Q. We will put it that way, if you wish. It would cost 
your company out-of-pocket $135,000? 

A. I assume that figure to be correct. It is approxi¬ 
mately correct. 

Q. Well, it is a straight mathematical 15 per cent of 
$900,000. 

A. Yes. 

[833] Q. Now, I am going to ask you to not vary any of 
the assumptions we have made, so as not to complicate this 
matter. If your rates were cut $900,000 on that basis, it 
would reduce your net operating revenue, as shown in 
Schedule A of Exhibit 13, for 1943, in the amount of 
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$1,414,911, by $135,000, or down to $1,279,000; is that 
right? 

A. That would be correct. 

Q. In other words, on that basis your company would, 
after paying all operating expenses, taxes, and so forth, 
have $1,279,000 left with which to service its bonds and 
pay dividends on its common stock—right? 

A. That is correct. ] 

Q. Because we are talking about net operating revenue^ 
isn’t that right? 

A. That is correct. 

Q. Now, how much was required in 1943 to service vouij 
long-term debt? 

A. $1,175,000. i 

Q. What is that figure again? 

A. $1,175,000. | 

Q. Where do you find that figure? 

A. $1,000,000 was debt reduction, and $175,000 was 
interest. 

Q. When I said “service your debt,” I was referring! 
[834] to interest charges on your debt. 

A. Well, that is the interest charges on the debt. Our 

contract calls for $1,000,000 a year payment. 

Q. What is the interest, or how much interest did you 
pav in 1943 on your long-term debt? 

A. $175,069.44. j 

Q. And in addition, you paid some other interest charges 1 
and some miscellaneous charges, bringing the total interest 
charges and miscellaneous charges to $181,000-odd? 

A. That is correct. 

Q. As shown in Schedule A of Exhibit 13? 

A. Yes. j 

Q. You will remember that we agreed a few minutes i 
ago that on the basis which we have assumed, of a $900,000 
rate reduction, you would have $1,279,000 of money for net 
operating revenues. Will you please deduct from that the j 
$180,000-plus which is required to pay interest on your 
bonds, and so forth, and state how much money would be ! 
left over for your common stockholders in 1943? 

A. Well, you are asking me to assume that that money j 
is available for the common stockholders, when as a matter I 
of fact it isn’t. | 

Q. Well, that is the net profit, isn’t it? | 

20—9181 


306 


A. That is the net profit. 

Q. IIow much is the net profit that remains for the 
[835] common stockholders? It is $1,099,000, isn’t that 
right? 

A. That is correct. There is $6,000 up there of other 
income that enters into this calculation, too. It is $1,105,- 
000 to be exact. 

Q. So you would have $1,105,000. I believe you stated 
on this record once before that your company, at Decem¬ 
ber 31, 1943, had outstanding $6,552,200 of stock—is that 
right? 

A. That is correct. 

Q. Now, will you state what rate of earnings would 
result on the basis of $1,099,000 remaining for the common 
stock—that is, what rate of earnings results on the basis 
of this calculation? 

A. Approximately 16.7 percent. 

Q. That is right, that is the figure we have. 

[S56] Cross-examination (resumed). 

By Mr. Littman: 

Q. Mr. Shuttleworth, I would like to discuss with you the 
item of difference by reason of your inclusion in Exhibit 
14 of so-called increased labor costs. This item amounts to 
an increase by you in the amount of $96,441 above the labor 
cost allowance by the Commission’s staff; is that right? 

A. That is correct, for the year 1943. 

Q. Yes. 

In 1942, the difference is $164,894, is it not? 

A. That is correct. 

Q. As I understand your testimony, there were two 
[857] increases in labor costs that were reflected in this 
$96,441 difference: namely, (1) an increase which became 
effective April 1, 1943, by reason of the change of hours of 
labor? 

A. That is right. 

Q. And the hours of labor were changed from what to 
what ? 

A. From 40 to 48 hours. 

Q. You pay time and a half for overtime on what por¬ 
tion? 
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A. On 8 hours of that. 

Q. Is that because this area was determined by the War 
Labor Board to be a critical labor area? 

A. I think that is the reason. We were requested to 
do so. 

Q. That increase occurred as of April 1, 1943, and has 
continued down to date, has it? 

A. That is right. 

Q. The second character of increase reflected in this ad¬ 
justment, this labor cost adjustment, that you have made, 
is by reason of an increase in pay to casual laborers which 
became effective as of June 1,1944, is that correct? 

A. That is correct. 

Q. In order to determine the amount of increase, you 
first determined the actual payroll by months for vour 

[858] casual employees for each of the years 1940 to 1943, 
inclusive ? 

A. That is right. 

Q. And did you do the same with respect to the regular 
employees ? 

A. That is right. 

Q. By the way, this increase we have been talking about, 
in the hours of labor, applies to what is known as the regu¬ 
lar field employees, doesn’t it? 

A. That is correct. 

Q. And the other increase that we mentioned, in 1944, 
was applicable to the casual employees? 

A. That is right. While the casual employees occasionally 
work overtime and get overtime rates for it, it is nearly j 
always on construction work that does not affect this ex-1 
pense calculation. 

Q. That was, of course, the first step, namely, to deter¬ 
mine the actual payrolls for these various employees, by 
months? That is the first step you took? 

A. That is right. 

Q. I hope you will be patient with me. I want to make 
sure now that I understand your method. 

Your second step was to secure the number of employees 
on each payroll, and determine the average per month for 
regular field employees? 

A. You determine the average per year, really, the 

[859] monthly is shown and you determine the average per 
year. The actual average monthly is shown on the payroll, i 

Q. You had an average month for the year? 
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A. That is right. 

Q. And that is shown on your working papers ? 

A. That is right. 

Q. You did not determine the man days or the man hours 
under this method, did you ? 

A. I did not. 

Q. Is it correct to say that you assumed that a man who 
had been on the payroll at any time during the month was 
an employee? 

A. That is right. 

Q. Used in this averaging method? 

A. That is right. 

Q. If he was on one hour or one day or the whole month, 
he still went in as one employee ? 

A. That is correct. 

Q. Now, confining ourselves to 1943, Mr. Shuttleworth, 
which is the $96,000 increase item that you have included 
in your adjustment, confining ourselves to that, you found 
by this method (1) that the average annual earnings per 
man were $1,964? 

A. I do not have my work sheets on that. Perhaps Mr. 
Blease has them there. 

[860] Q. I will finish the question while he is looking for 
them. 

Based upon the payroll and average month of employees 
for the first four months of 1943, as to regular field em¬ 
ployees only? 

A. That method is correct. I averaged the employees 
on the payroll for the first four months of 1943, and arrived 
at an average annual earnings based on that four months. 
I averaged the employees for the last 8 months of 1943 and 
arrived at an average annual earnings for the last 8 
months- 

Q. (Interposing:) Right there, if I may interrupt, my 
notes show that according to your working papers the aver¬ 
age earnings of the regular field employees for the year 1943, 
based upon their first four months’ earnings, was $1,964; 
and based upon the last 8 months, it would have been $2,595. 
Does that comport with your recollection? I am sorry we 
don’t have your working papers here. 

A. Well, that is about correct, it would be about a 30 per¬ 
cent increase. 

Q. In other words, if there had been no increase, those 
men would have gotten $1,964 per year, on the average? 



A. That is right. 

Q. And if the increase had been in effect throughout the 
whole year, they would have averaged $2,595? 

[861] A. Yes, that w-ould be correct. 

Q. Now r , this increase that we are speaking about now, 
reflected in these average annual figures, is related purely to 
the regular field employees, and reflects only the increase! 
by reason of the change in hours, the time and a half over-! 
time that you mentioned a minute ago ? 

A. That is correct. 

Q. Then your next step was to determine the percentage^ 
increase of the last 8 months over the first four months, and 
you found that to be 32.14 percent? 

A. That is approximately correct. I don’t remember 
the exact figure. 

Q. In other words, if you apply 32.14 percent to the 
$1,964 average yearly earnings, without the increase, you 
will get the increase of $2,595, not the increase, I mean you 
would get the increased total yearly -wage average of $2,595 ? 
Is that right? That represents, in other words, the over-all 
increase for the full vear? 

A. That is approximately correct. 

Q. Now, that percentage of 32.14 percent increase applies 
to the first four months only, and is designed to raise that 
period to the level of the last 8 months? 

A. That is correct. 

Q. Now, your next step, as I understand it, was to take 
the 32.14 percent and divide it by 3 to arrive at 10.71 per- 

[862] cent, on the assumption that the percentage of 10.71 
should be applied to the full year’s payroll; is that right? 

A. That is correct. 

Q. It is understood, of course, that there is no increase 
applicable to the last 8 months? 

A. That is right. 

Q. You then had to do something about the increase in the 
casual labor. You wanted to also reflect the percentage 
increase in that, did you not? 

A. That is right. 

Q. In the case of the casual employees, you used a dif¬ 
ferent method of trending, namely, you took a day rate 
trend, taking a day rate in effect beginning June 1, 1941, is 
that generally correct? 

A. That is right. 
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Mr. Littman: Perhaps it would be helpful at this point 
to have marked for Identification, with the next exhibit 
number, a single sheet entitled, “History of Increases in 
Labor Costs from January 1, 1940, to June 1, 1944”. 

Trial Examiner: It will be marked for Identification as 
Exhibit No. 40. 

(The document referred to was marked as Exhibit No. 40 
for identification.) 

[863] By Mr. Littman: 

Q. I hand you Exhibit No. 40 for Identification, and ask 
you whether this is a correct copy of one of your work 
sheets? 

A. It looks very much like it. I do not have my original 
work sheets here. 

Q. Suppose you check this work sheet for accuracy, and 
if you find any errors I am sure they will be purely typo¬ 
graphical, but you can let us know. 

A. Yes. This Casual Laborers down here which I used 
looks like the correct figure, I am sure of that. 

Q. This shows the history of the increases in labor costs 
in so far as so-called Casual Laborers are concerned, from 
January 1, 1940, to June 1, 1944? 

A. That is right. 

Q. Subject, of course, to checking for accuracy. 

A. Yes. 

Q. Now in the case of casual employees you found that 
effective June 15, 1944, White Casual Laborers received an 
increase in pay to $5.20 a day, as compared with the pre¬ 
vious rate of $4.48 per day? 

A. That is correct. 

Q. That figure of $5.20 is found in the extreme right-hand 
column near the bottom of the page? 

A. That is correct. 

[864] Q. Now that represented an increase in casual em¬ 
ployees of 16.07 per cent did it not ? 

A. That is about correct. 

Q. I believe that is the percentage you will find you used 
in your working papers. 

A. Yes. 

Q. So what you wanted to do was to reflect that increase 
back through the full year 1943 to determine the increase in 
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labor costs by reason of the casual labor increase, is that 
correct? 

A. That is correct. 

Q. Now your next step was to determine the ratio of 
casual employees to regular employees, is that right? 

A. That is correct. 

Q. That is, the ratio of casual regular employees to the 
total payroll for field employees? 

A. Yes, the total payroll for casual employees to the 
total payroll, or the total regular employees to the total 
payroll. It is the amounts of payroll that I am dealing with 
and not the number of men. 

Q. In other words, you determined your ratio on the basis 
of the dollars paid in each year? 

A. That is correct. 

Q. Actually you found that based on the total payroll in 
1943 your casual labor constituted 44.38 per cent? 

[865] A. Of the total field employees? 

Q. Yes; and your regular field employees constituted 
55.62 per cent? 

A. That is correct. 

Q. The total of both being 100 per cent? 

A. Right. 

Q. I hope I am not unduly complicating this, but I want 
to be sure that the record shows your method. Now your 
next step—and this is an important one—was to take the 
44.38 per cent times the 16.17 per cent, to secure 7.13 per 
cent applicable to the casuals, that is the percentage of 
increase in the casuals? 

A. That is right. 

Q. Then you took, with respect to the regular employees, 
10.1 per cent, which was developed a few minutes ago, times 
the 55.62 per cent, and secured 5.96 per cent? 

A. That is correct. 

Q. Then you added the 7.13 per cent to the 5.96 per cent 
and secured an overall percentage of increase of 13.09 per 
cent. Is that right? 

A. That is right. 

Q. Now we will talk about the final figure of 13.09 per cent 
which in your judgment reflects the increase in labor cost 
in 1943 for both the casual and the regular field employees? 

A. That is the increase in labor cost in 1943 that we 

[866] would have incurred had labor costs during the entire 
year 1943 been as they are at present, right now. 
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Q. Now in order to get the increase that you used in 1943 
of $96,000, you just simply multiplied the 13.09 per cent 
times the 1943 payroll and got that answer ? 

A. Oh no—times the labor expense in 1943, not the pay¬ 
roll. Part of our payroll is to construction and other things, 
and I only multiplied the labor that was expensed, by that 
figure. 

Q. That is what I meant, I should have been more definite. 
You applied the 13.09 per cent to the total casual and field 
employee labor expense in 1943? 

A. That is right. 

Q. And that gave you the $96,000 that we are talking 
about, which separates you and the Commission’s staff, in 
1943? 

A. That is not quite all the separation, but that is a large 
item of it, one of the large items. 

Q. It is all in the labor? 

A. Yes. 

Q. Now this method, I believe you recognized in your 
direct testimony, was simply a short-cut, wasn’t it, and 
would not produce an altogether accurate result? 

A. That is right; it is applying a statistical method to an 
accounting figure. 

Q. If you had had time, I believe you testified, you might 
[S67] have done the tiling directly and actually determined 
the precise increase, is that right? 

A. That is correct. But with our payroll department 
overworked, as I think they are, I don’t know how much 
time it would have taken, but it would have been very great, 
to rework payrolls for a year, and reanalyze them, that is 
what that would have amounted to, or for four years, as I 
have used it for four years. 

Q. But confining ourselves to 1943, if you wanted to deter¬ 
mine the actual increase in the cost of regular field employee 
labor, if you wanted to determine the actual increase for 
the first four months of 1943, on the new basis, all you 
would have needed to do would have been to simply take the 
actual expense on that account for the first four months in 
1944, isn’t that so? 

A. It would have required the reworking of the payrolls 
for four months, the recalculation of everv man’s time at 
the increased rates, and it would have required the analysis 
of the payrolls to make sure that all of that was labor 
expense and that no part of it went to construction. 
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Q. Well, you could simply liave taken the actual payroll 
for the field employees, regular field employees, from Janu¬ 
ary 1,1944, to April 30,1944, and simply added it to the last j 
eight months of 1943, and by that method you could have 
reflected all present conditions in the first four months, 

[868] rather than going through this calculation, couldn’t 
you? 

A. Yes. I don’t see that it would make any difference at | 
all. When I say that this method lacks in accuracy, I mean 
as between accounts in this Entry I am not sure that one 
account has not increased at the expense of another. But 
I am certain that the $96,441 is correct within very small 
limits. 

Q. Well, I appreciate your confidence in your method. 
Of course you can’t tell how far off it is until you actually 
rework the payrolls, can you? 

A. That is correct. 

Q. How do you know how far off you are if you don’t 
know how accurate you are until you rework your payrolls? 

A. The method is bound to give a result which is inaccu¬ 
rate within very small limits. 

Q. How do you know? 

A. It is just arithmetic. I don’t sec how it can possibly 
be off. 

Q. That is merely a statement of your confidence in your 
method, not a statement of fact which you could determine 
bv an actual examination of the records ? 

A. Not within the time limits that w*e had to do it in. 

Q. Well, you will agree, will you not, that it would have j 
been more accurate, in so far as 1943 is concerned, and 
confining ourselves to regular field employees, to have 

[869] simply taken the actual payroll expense for labor for 
the first four months of 1944, and added it to the last eight 
months of 1943, thereby reflecting the latest, up-to-the- 
minute increases? Will you agree that that is a much more 
accurate method? 

A. I will not agree that it is more accurate; I will 
agree that it perhaps is a little easier to support. 

Q. Well, it is the actual fact that you have when you 
do it that way, isn’t it? In other words, you have the 
actual figures from the books? 

A. I w’ould use a statistical method on the first four 
months in that case, and actual figures for the last eight 
months. 
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Q. By the “statistical method” you mean what method? 

A. I mean applying percentages to the total payroll, 
rather than actually reworking the payroll. 

Q. I am not speaking about reworking the payroll, I 
am speaking simply of adding up the payroll that you 
actually met in the first four months of 1944, which 
gives you actually what happened in the first four months 
of 1944—what is wrong with that ? 

A. I am increasing that because what actually happened 
in the first four months of 1944 is not what is happening 
now, and I am trying to increase the first four months to 
the labor costs that at present exist. 

Q. I am speaking of the first four months of 1944, and 

[870] I am confining my question simply, Mr. Shuttleworth, 
to the regular field employees. 

A. I misunderstood you, I was thinking about the first 
four months of 1943. The first four months of 1944 may 
or may not be comparable as to the number of the men 
or the nature of the work that they were doing. It is 
only comparable to the rate of the man that I would have 
used in this other method- 

Q. (Interposing:) Well, wasn’t the philosophy of your 
Exhibit No. 14 one of reflecting present-day conditions 
back through the years- 

A. (Interposing:) Present day labor costs. Certainly 
I have no intention of charging a man’s time who is em¬ 
ployed on construction in 1944, to just assuming that he 
was working on an expense or maintenance matter for the 
same period in 1943, or vice versa. 

Q. Did you use construction employees when you com¬ 
piled these indices? 

A. I eliminated construction from this by the nature 
of the way it is done. 

Q. But you included them in the totals? 

A. "When I arrived at my percentages, since there was 
no change in rate between a man doing construction work 
and a man doing maintenance work, of the regular em¬ 
ployee, I included him in my arrival at percentages; but I 

[871] eliminated that by applying it only to the expense 
items in the statement. 

Q. They are in the per cent but they are not in the 
amounts to which you applied the per cent, is that it? 

A. No, there are no construction costs in this $96,000, 
that is purely expense. 









Q. Just answer my question. You included the construc¬ 
tion employees in your percentages? 

A. That is correct. 

Q. But you didn’t include the construction employees 
in the amount to which you applied your percentages? 

A. That is correct. | 

Mr. Dougherty: Might I inquire there? When you talk 
about construction employees and expense employees, aren It 
you talking about the way you divide the wages whicji 
are paid, depending upon the kind of work each employe© 
does? 

The Witness: That is correct. 

Mr. Dougherty: The same man may be spending a feyr 
days a week on W’ork that is considered construction and 
charged to the capital account? i 

The Witness: That is right. j 

Mr. Dougherty: And may spend the rest of the week on 
work that is charged to expense? i 

The Witness: That is right. 

Mr. Dougherty: So what you have to do is divide, each 
month, your payroll costs between the charges that are 
[872] capitalized and the charges that are expensed? 

The Witness: That is correct. 

Mr/Dougherty: But the same salary or the same rate 
applies to both? | 

The Witness: And the same man does the work. 

Mr. Dougherty: The same man does them both? 

The Witness: Yes. | 

i 

By Mr. Littman: | 

Q. Well, you will not quarrel with the proposition that 
the actual fact, the actual payrolls, for the first four 
months of 1944, will accurately reflect all the increase in 
the regular field employees in that period? 

A. Providing the same number of men are on the payroll j 
and that they are employed at the same rates, and eliminat¬ 
ing all promotions, and bringing it back to the same 
conditions as it was in the first four months of 1943—I 
would say yes. 

Q. What conditions were different in the last eight 
months of 1943 as between the first four months of 1944; 
what changes occurred ? 

A. You mean the first four months of 1943 ? 
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Q. No, I mean the last eight months of 1943 and the 
first four months of 1944. 

A. I think one of the things is that there was a variation 
in the number of men on the payroll all the time. 

Q. Are you using fewer men today than you did in 1943 ? 

[873] A. I think that just in the past two or three months 
the Tennessee line has made sort of a raid on our com¬ 
pany, and we have a few positions that we have not yet 
been able to fill. I think that occurred perhaps in April. 

Q. Well, of course when this new rule went into effect 
and you increased your hours of labor from 40 to 48 hours, 
that saved you some employees, didn’t it? 

A. That is not revealed by the payrolls. 

Q. But certainly it reduced the number of employees, 
didn’t it? 

A. It did not. 

Q. Didn’t it increase the amount of work put out by 
the employees, or did they just sit around for that eight 
hours a week? 

A. I think that is true. You understand that you do 
a certain amount of maintenance work and you do not let 
the men sit around, but whether all the maintenance work 
they do and finding things for them to do is absolutely 
necessary or not, is another question. We go into this 
thing at the request of the War Labor Board and of the 
President. Now* we are in it we are unable to get out 
of it. If we were to reduce our hours to 40 hours a week, 
two-thirds of the men on the line would walk off tomorrow, 
because they consider that the earnings that they make 
for 48 hours are their base pay now, and that anything 
less is a reduction. So we are stuck with it. A\ hether 

[874] we can find anything for them to do or not, we 
are still stuck. 

Q. You didn’t reduce the number of employees on your 
payrolls through this process, is that what you mean? 

A. We did not. 

Q. Of course you wouldn’t just fire people, but when 
men were drafted, and went off to war, did you replace 
them? 

A. That is correct. 

Q. You did replace them? 

A. Yes sir. 

Q. You have just as many people now as you had before? 

A. Except for the exception I have noted, that we have 
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some vacancies existing now that we are trying to fill. 
That is still going on, I might say, that we are losing a man 
occasionally to the Tennessee Line. 

Mr. Littman: I have another section of this subject 
matter that I want to go to next. Perhaps I had better 
not take it up until after lunch. 

Trial Examiner: The hearing is recessed, to reconvene 
at two o’clock. 

(Whereupon, at 12:30 o’clock, p. m., the hearing was 
recessed until two o’clock, p. m., of the same day). 

[875] Afternoon Session 

(The hearing was resumed at two o’clock, p. m.) 

Trial Examiner: Please come to order. 

Whereupon, Charles J. Shuttleworth, the witness on 
the stand at the time of recess, resumed the stand and 
testified further as follows: 

Cross-examination (resumed). 

j 

By Mr. Littman: 

Q. Mr. Shuttleworth, at the noon recess I believe we had j 
developed on the record that you had developed a per- ! 
centage of 13.09 for increase in the labor cost of the regular j 
field and casual employees. Is it correct that you applied 
that 13.09 per cent to the labor expense for both classes for 
the year 1943, to arrive at the $96,441 ? 

A. That is correct. 

Q. The $96,441 represents the increased labor costs which 
you allowed in your computation, Exhibit 14? 

A. That is correct. 

Q. Now of course that 13.09 per cent reflects or includes, j 
rather, 7.13 per cent as the increase for casual laborers, J 
and 5.96 per cent for regular laborers, doesn’t it? The two 
together make up the 13.09 per cent? 

A. That is correct. 

Q. Now the 7.13 per cent which is included in the 13.09 
[S76] was applied, in effect, to all of the casual labor as of 
1943, wasn’t it? 

A. That is correct. 

Q. By casual labor, referring to Exhibit No. 40, do you 
mean to include those classes of employees named in that 
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exhibit, to wit: Guards, Casual Oilers, Casual Laborers— 
White, Casual Laborers—Colored, Laborers, and St. Louis 
Division Laborers? 

A. I do not. The great majority of our casual labor is 
represented by the one classification, White Laborers. The 
Casual Oilers are paid at about the same rates as the regular 
employees, although they are only part-time men. Colored 
Laborers are used only on construction projects. St. Louis 
Division Laborers are few in number except on construction 
projects. Without reworking the payroll it would be im¬ 
possible for me to take into consideration all these part- 
time employees which are paid at approximately the same 
rates and under the same conditions during their part-time i 
employment, as regular employees are paid. 

Q. Well, did the payrolls to which you applied this per¬ 
centage of 13.09 include those employees which I have named 
and which appear on your work sheet, Exhibit 40? 

A. That is true. I would like to state that the number 
employed in these columns does not represent, by any 
manner of means, continued employment. It is the total 
number found on the payrolls as an average during that 
[877] period. They may only work one day and would 
consequently be called a man. 

Q. Well, that is the way you handled your study, isn’t 
it; you determined your yearly average pay by dividing the 
total number of persons who were on the payroll, irrespec¬ 
tive of how long they were on, into the total amount of 
dollars ? 

A. That is true, for the regular employees, but not for 
casuals. 

Q. But is it or is it not correct that the percentage of 
13.09, wdiich reflects your percentage increase for casual 
labor, was applied to all of the casual laborers whose de¬ 
scription appears on Exhibit 40? 

A. It was applied to all labor expense in the first four 
months of 1943. 

Q. And that includes all these persons who are mentioned 
or characterized and described in Exhibit No. 40, doesn’t it? 

A. It does. 

Q. Now your percentage of increase, as you have already 
stated, for casual labor, which of course is reflected in this 
13.09 overall percent, was developed simply by taking the 
increase from $4.48 a day to $5.20 a day, which was granted 
to the white laborers effective June 15, 1944—is that right? 
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A. That is correct. 

Q. Now as you have already stated, the Casual Oilers did! 
not receive any increase in 1943 or 1944, did they? 

[878] A. During the time that the casual oilers work, they 
work at the same hourly rates as the regular employees, and 
would be paid time and a half for overtime. 

Q. Well, look at your work sheet, Exhibit 40, and you 
will see down at the bottom of the page, Casual Oilers, and 
you will note that their pay at July 1, 1942 was $7.04, is 
that right? 

A. That is right. 

Q. And at, or certainly up to June 15, 1944, and down to 
date, they have not received any increase in that daily date, 
have they? 

A. They have not, but they do receive a 30 per cent in¬ 
crease in their earnings whenever they work. 

Q. Whenever they work overtime? 

A. Yes. 

Q: Have you reflected that in your study? 

A. I have not. 

Q. So you apply the increased rate of pay which the White 
laborer received, to the Casual Oilers who didn’t receive 
any increase in pay; isn’t that the effect of your study? 

A. I applied the increase in "White Laborers without 
giving any effect to overtime pay, to casual oilers who do 
receive overtime pay. 

Q. Now where is that shown in your work sheet, Exhibit 
40, where you reflect anything like that ? 

[879] A. It is not shown on this w T ork sheet, but the 
percentage of increase that you discuss over here as being | 
7.13 is made up of a per cent of increase of 16.07 times the 
percent of casual employees carried on the field payroll, 
which represents 44.38 per cent of the total field payroll, 
and 44.38 times 16.07 is 7.13. 

Q. Are you prepared to state how much overtime Casual 
Oilers have worked in 1943? 

A. I am not specifically as to Casual Oilers. We keep 
the total penalty pay, that is the time and one-half for over¬ 
time for all employees, or all payrolls, so that the amount 
of overtime that Casual Employees in general would receive 
is easily available. 

Q. You didn’t make a study of that, did you? 

A. No, I did not. 
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Q. Did the War Labor Board rule require you to work 
your Casual Oilers 48 hours a week and pay them time and 
one-half for overtime? 

A. I am not certain about any requirements. Casual 
Oilers are generally used when oilers go on vacation or are 
sick, and will work the same tour that the men or man, 
rather, that he relieves, works. 

Q. But you made no study to determine, as a matter of 
fact, how much overtime the Casual Oilers worked either in 
1943 or 1944? 

[S80] A. I did not. 

Q. To the extent that Casual Oilers did not work more 
than 40 hours a week, and were not paid time and a half 
for such hours as they worked over 40 hours a week, your 
study is clearly in error, isn’t it, when you applied your 
percentage increase of 13.09 to that class of labor—at 
least to that extent? 

A. If I understand you correctly, if the Casual Oilers 
did not work any overtime and were not paid time and one- 
half, and I applied a percentage of increase to them, I 
would be wrong in applying that per cent, for whatever 
that might amount to—is that your question? 

Q. Yes. 

A. That is right. 

Q. And isn’t it also true that to the extent that such 
Casual Oilers worked overtime in 1943, and also worked 
overtime in 1944, to that extent your study is in error by 
applying the percentage to all of them? 

A.* It is in error. Of course the error is the other way 
and I assumed that the two would approximately wash 
out. 

Q. Well, if you applied the increase to 1943 the error 
would certainly not be the other way, it would be in your 
favor, wouldn’t it? 

A. If I had applied a 7.13 per cent increase to what would 
be a 30 per cent increase, I would be making an error in 
[881] your favor of some 23 per cent. Overtime pay is 
an increase of approximately 30 per cent. 

Q. Well, perhaps you don’t follow me. If an employee 
was working, and received overtime pay in 1943, and re¬ 
ceived the same character of overtime pay in 1944, you 
would be in error by further increasing his 1943 pay, 
wouldn’t you? 
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A. That would be true for the last eight months of 1943, 
but not for the first four months. 

Q. Well, there wasn’t any difference in pay in the casual 
employees for the first four months of 1943, as distinguished 
from the last eight months of 1943, was there? 

A. Not as to these White Labor Casuals. 

Q. What is the fact as to the Casual Oilers? 

A. As to the Casual Oilers there was no increase in 
rate; but Casual Oilers, whenever used, replace an oiler 
who is sick or on vacation, and they will work the same tour 
of duty as the man they replace. So as of May 1, 1943 
they would participate in any increase from time and a 
half for overtime for the last eight months, that the regu¬ 
lars would participate in. 

Q. So that there is no question, from what you have 
said, that the increase in pay, if any, to the casual oilers, 
is fully reflected in the last eight months’ payroll figures 
of 194*3—isn’t that right? 

A. That is right, to the extent that these oilers are on 
[882] there. 

Q. So you just went ahead and applied a percentage to 
reflect the full year increase to that last eight months, as 
well as to the first four months, didn’t you? 

A. That is correct. 

Q. And to that extent, of course, your study is in error, 
isn’t it? 

A. That is correct. 

Q. I note from your work sheet that as of May 31, 1944, 
there were 32 casual oilers on the payroll? 

A. That is right. 

Q. And how many were on the payroll between July 1, 
1942, and April 30, 1943, as shown in vour work sheet? 

A. 41. 

Q. I have 37? 

A. 37 is correct. 

Q. The 41 refers to Guards. 

A. That is right. 

Q. And that class of laborer represents the second larg¬ 
est class of casual labor in that group, doesn’t it? 

A. This, you understand, is the total amount of men 
who appeared on the payroll all month, although they may 
only have worked a day, they might have worked a week, 
or whatever it is. That is the total men, not the average 

21—9181 
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number of men. And the monthly earnings are the monthly 

[883] earnings not earned by this average number of men, 
but the monthly earnings that one man would have made 
had he worked a full month. 

Q. Well, the same is true of all the rest of the casual 
laborers, isn’t it? 

A. That is right. 

Q. You wouldn’t quarrel with the statement that casual 
oilers represent, by and large, about the second largest 
class in this group of casual employees—isn’t that right? 

A. I think that is probably true as to the number that 
are on. I don’t know whether it is true as to the total 
amount of money earned or not. 

Q. Well, they are getting more pay than anybody else 
a ren’t they—$7.04 ? 

A. That is correct, and we employ a great number of 
casual laborers all the time, steadily, month after month. 

Q. Well, the chances are, since they receive $7.04 a day, 
as compared with the next highest group at $5.20, that their 
payroll is greater than any of the others, isn’t that correct? 

A. A Casual Oiler and a Casual Laborer—White are 
the same men, more than likely. He works as a laborer 
around the station, or in the divisions, until they happen to 
need him over at the station for a day or two, and they take 
him over there and he is then a Casual Oiler. He will 
appear in both brackets here on the payroll, as a man. 

[884] Q. But in so far as he undergoes the metamorphosis 
of the Casual Oiler, in so far as he is a Casual Oiler, his 
pay as a Casual Oiler, together with other Casual Oilers, 
if any, when totalled, will probably be the largest out of 
the whole group? 

A. No, I don’t think so; 1 couldn’t tell you that. 

Q. It would come pretty close to it, wouldn’t it? 

A. I wouldn’t make that statement. I haven’t the 
slightest idea as to that, honestly. 

Q. Well, we will cover all of them so it won’t make 
a whole lot of difference, probably. 

Let’s look at the next group down at the bottom of your 
work sheet, Exhibit 40. I note that with respect to Colored 
Laborers they received an increase from $3.20 a day, which 
went into effect July 1, 1942, to $4.20 per day, which went 
into effect June 15, 1944—is that right ? 

A. That is correct. 


Q. Now you only liad four of those laborers at May 31, 
1944, isn’t that right? 

A. That is correct, that is, four appeared on the payroll 
as of that month. 

Q. Well, while they received a substantial increase, that 
increase in total dollars is quite insignificant in view T of 
the fact that there were only four of them on the payroll; 1 
isn’t that right? J 

[885] A. That is correct. I 

Q. Do you see the line that reads “Guards Employed 

September 1940” and so forth? 

A. Yes. 

Q. It is true, from what is stated in that line on your 
working paper that the guards did not receive any in¬ 
crease in pay in 1943 or 1944, isn’t that right? 

A. That, is correct. 

Q. They are now receiving the same pay that went into 
effect July 1, 1942, namely, $133.50 per month, is that 
right? 

A. That is correct. We have been transferring some of , 
those guards to other positions. 

Q. You have been transferring some of the guards to 
other positions? 

A. Yes. | 

Q. But you still have the same number of guards now 
that you had—well, let’s see, your sheet shows that you 
had 30 guards as of May 31,1944, less than a month ago? 

A. That is right. 

Q. Now are those guards working overtime and receiving 
time and one-half? 

A. I would say generally that they are not. I am not j 
sure whether there is any increase in any of them or not. 

I am just not able to state whether that is true for all 
guards, that they received no overtime. 

[886] Q. You didn’t investigate that? 

A. I did not. 

Q. They received, as you have stated, no increase in 
pay in 1943 or in 1944, yet you applied this increased per¬ 
centage of pay to all the guards as well as to all the other 
casual laborers, isn’t that right? 

A. That is correct. 

Q. And to the extent that you did that, your study is 
in error, is it not? 
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A. That is correct. If you will note there are some 
increases that are in excess of my 7.13 per cent, and some 
are under that, and I assume that they will wash out. 

Q. How do you know that they will wash out? Do you 
know that they are going to wash out? 

A. As I have said, I can’t be absolutely positive unless 
the payrolls are reworked. I have every reason to believe 
that this is approximately correct. 

Q. Well, you stated a minute ago that you didn’t know 
whether any of them were receiving any pay in excess of 
the rate shown on tliis work sheet, didn’t you? 

A. As to the guards, I do not know whether they all 
receive overtime or not. When they work overtime of 
course they do receive that penalty pay, but as to the per¬ 
centage of them, or the number of them that are required 
to work overtime, I do not know. 

[S87] Q. Well, you made an assumption without know¬ 
ing, is that correct? There are thirty guards, or w’erc as 
of May 31, 1944, and those constitute approximately some¬ 
thing like 25 per cent of your entire number of casual 
employees, isn’t that right? 

A. I think about 25 per cent. 

Q. Now* the St. Louis Division laborers received a very 
minor increase, didn’t they? 

A. That is correct. 

Q. As your w’ork sheet show’s, down at the very bottom 
of Exhibit 40, they were receiving $5.04 a day as of July 
1, 1942, which was increased to $5.20 a day as of June 15, 
1944, is that right? 

A. That is correct. 

Q. I believe you have stated—correct me if I am wrong-— 
that these laborers are engaged principally in construction 
work and therefore do not affect the outcome much? 

A. They do not affect the outcome much. There are a 
few of them that are kept on regular, but the majority of 
them are on construction. 

Q. With respect to the payments to Laclede and St. Louis 
County Gas Company, you do not anticipate that there 
will be, in the future, any such payments to Laclede and 
the St. Louis County Gas Company, do you? 

A. I know’ of no such payments, or no proposal for such 
jSSSj payments, pending. 

Q. As a matter of fact, your company made it distinctly 
clear in the letters that it sent to those companies, which 
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are in evidence, that no such payments in the future should 
be expected—do you remember that ? 

A. I think the words were that that should not con¬ 
stitute a precedent for such future payments. 

Q. Well, the letters speak for themselves, but as far 
as you know you don’t anticipate any further payments ot} 
that character? 

A. T do not know of any such proposals pending. 

Q. Now as to the past service premiums, since those arc 
all paid up you don’t expect to incur any similar expense 
in the future, do you ? 

A. No, I don’t see how any such additional expense could 
be incurred. 

Q. Are you in charge of preparing the financial state¬ 
ments of the Mississippi River Fuel Corporation ? 

A. Under the direction of the Treasurer, I am. 

Q. I have in my hand a copy of a document called “MisJ 
sissippi River Fuel Corporation—Financial Statements 
for Period Ending April 30, 1944—Mailed May 25, 1944” 
—I am not going to offer this as an exhibit, but I want 
to hand it to you and ask you whether this is the Missis¬ 
sippi River Fuel Corporation’s financial statement? 

[889] A. That is correct. 

Q. Calling your attention to page 26 and subsequent 
pages of that document, headed, “Estimated Earnings for 
Year Ending December 31, 1944,” did you have some part 
to play in making up that estimate? 

A. I have no part in making up the volumes or the 
revenues. 

Q. Will you please state briefly who makes those esti¬ 
mates and what part you play in this statement? 

A. Mr. Davison gives me an estimate as of January 1st, 
of his expected sales for the ensuing year, both as to 
volumes and rates. That estimate will be corrected, of 
course, from time to time as the year goes on; but the rest 
of this is prepared by me or under my direction. 

Q. In other words, this statement reflects Mr. Davison’s 
prognostication of business for the year 1944, and it also 
contains the actual figures for the year 1943, doesn’t it? 

A. That is right, as a comparison. 

Q. Then you took the volumes and you made your prog¬ 
nostication of operating expenses, and taxes, and so forth? 

A. On the basis of such a revenue. 
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Q. I was in error, was I not, in stating that this state¬ 
ment contains an estimate for the entire 12 months of 
1944? Four months of that is actual and the last eight 
months of 1944 is estimated? 

[890] A. That is correct. I do not know whether that 
estimate has been revised at any time since January 1st, 
or not. 

Q. To your knowledge it has not? 

A. To my knowledge it has not been revised. 

Mr. Littman: Mr. Examiner, that concludes my cross- 
examination of Exhibits 13 and 14, with the exception of 
tlie items which Mr. Shuttleworth will report on. I am 
prepared, if it is satisfactory to all parties, to go forward 
and take up another exhibit of Mr. Shuttleworth’s, one 
that was offered yesterday, namely Exhibit No. 38, which 
contains the interest during construction calculations. 

Trial Examiner: I think that would be advisable. 

Bv Mr. Littman: 

Q. Do you have Exhibit 38 before you? 

A. I do. 

[9361 Ernest Blease. 

Direct examination (resumed). 

By Mr. Littman: 

t^. Mr. Examiner, I ask that a single sheet which I 
hand the reporter, be marked for indentification with the 
next exhibit number, this sheet being entitled, “Estimated 
Earnings for Year Ended December 31, 1944 From Finan¬ 
cial Report for April, 1944—Dated May 25,1944—Page 26.” 

Trial Examiner: That will be marked for indentification 
as Exhibit No. 41. 

(The document referred to was marked for identification 
as Exhibit No. 41). 

Mr. Littman: I would like to have marked for indentifi¬ 
cation as Exhibit 42, a single sheet entitled “Comparative 
Statement of Net Operating Revenues For the Four Months 
Ended April 30, 1943 and 1944.” 
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Trial Examiner: It will be so marked. 

(The document referred to was marked for identification 
as Exhibit No. 42). 

By Mr. Littman: 

Q. Mr. Blease, I hand you Exhibit No. 41 for Identifi¬ 
cation and ask you to please briefly explain the source of 
those figures, and the exhibit? 

A. Exhibit No. 41 for Indentification is the estimated 
earnings for the year ended December 31, 1944, of the 

[937] Mississippi River Fuel Corporation, as compared 
with the actual earnings for the year 1943. 

The first two columns of that exhibit were taken directly 
from the Mississippi River Fuel Corporation’s financial 
statements for the Month of April, 1944, for the month 
ended April 30, 1944. The third column I have computed 
myself. That Increase or Decrease is not shown in the 
company’s statements. The figures have been taken from 
this company’s statements without change. 

Q. Those are the actual figures- 

Trial Examiner (Interposing): That should be December 
31, 1943, shouldn’t it? 

Tiie Witness: That is right. The year column shown 
in Exhibit 41 is for the year 1943, but it was taken from 
a company financial statement of April 30, 1944. 

Bv M r. Littman: 

- 

(,,). In other words, you show here the company’s own 
comparison between the actual operations in 1943 and the 
estimated for 1944? 

A. That is correct. 

Q. Were you here during that portion of the cross 
examination of Mr. Shuttleworth where I handed him a 
copy of the company’s financial report for April, 1944? 

A. Yes, I was. 

Q. Do you have that same report before you? 

[938] A. I do. 

Q. And is this the report that you used in working up 
this exhibit? 

A. It is. 

Q. And all the figures were taken therefrom? 
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A. All except the figures in the third column, which is 
merely the increase or decrease between the first two ; 
columns. 

Q. Is it true that the first four months of the year 1944 
represent the actual operations, and the last eight months 
represent an estimate? 

A. That is what the company’s financial report states. 

Q. I note that according to this statement the total gas 
revenues are estimated to decrease in the year 1944 by 
$76,286, is that right? 

A. That is right. ! 

Q. Is it true that gas purchased expense will go down 
$$3,000, according to this statement? 

A. According to this statement, yes. 

Q. And Purchased Gas Expense goes down $13,861 ? , 

A. Tiiat is correct. 

Q. These Other Operating Costs go down $96,590, accord- j 
ing to this exhibit, in 1944, below 1943. Do those Other : 
Operating Costs include all increases in labor in 1944 
over 1943? 

A. I assume that the estimate for 1944 does include all 
those, because the actual for the year 1943 includes all ! 
[939] operating labor and it is supposed to be a comparison. 

Q. Well, is it true that notwithstanding these increases 
in labor costs that we have been talking about all afternoon, 
the fact is that the company itself estimates that its Other 
Operating Costs will go down $96,590 in 1944 below the 
costs in 1943—is that right? ' 

A. That is correct. 

Q. The rest of this is self-explanatory. However, before 
leaving it, what is shown by this exhibit to be the company’s 
own estimate of the amount by which the Net Operating 
Revenue will increase in 1944? 

A. The Net Operating Revenue, as shown on this exhibit, 
will increase $67,154. 

Q. In 1944 above the actual for 1943? 

A. That is right. 

Q. Now let’s turn to Exhibit No. 42 for Indentification, 
and will you please briefly explain the exhibit, first stating 
the source of the figures? 

A. This exhibit is a comparative statement of net operat¬ 
ing revenues for the four months ended April 30, 1943 
and for the same period in 1944. These figures were 





taken from the company’s financial statements for tlie 
period ended April 30, 1944. 

Q. Is that the same operating statement from which 
the figures contained in Exhibit 41 were taken? 

[940] A .That is correct. 

Q. These are all actual operating figures, aren’t they— 
no estimates are in here? 

A. The figures that I have taken from the financial 
reports represent the actual charges entered in the books 
for these two periods. 

Q. I should correct my question—subject to two adjust¬ 
ments that you have made in here. 

A. Yes. 

Q. Will you please explain this exhibit in your own way? 

A. This exhibit takes the results of the company’s 
operations for four months of 1943, and compares therji 
with the same period in 1944, and shows the increase or 
decrease between those two periods. 

The figures appearing herein have been taken directly 
from the company’s statements and are adjusted in onlj- 
two places. These are adjustments of Gas Purchased 
Expense to reflect the lower cost of gas in the first foul- 
months of 1943. 

Q. That is, the gas purchased from the United Ga^ 
Pipe Line Company? 

A. That is correct. The two amounts equal $105,0001 
and that same adjustment is explained in my prior exhibit) 
Exhibit 3, Schedule 8. 

Q. What is the other adjustment shown there? 

[941] A. That is also a part of this same saving; it 
represents a saving of severance and gathering taxesj 
which are not now being paid under the new contract! 
provision. 

Q. Now what does this exhibit show with respect to 
increases of revenues in the first four months of 1944 over! 
the first four months of 1943? 

A. This exhibit shows that the revenues did increase 
$72,742.03. 

Q. That is an actual figure, isn’t it; that actually was 
the fact, that the company’s revenues increased in the 
first four months of 1944 over the same period in 1943? 

A. That is a fact as recorded on the company’s books 





330 


and reflected in these statements. I have not audited this 
period. 

Q. But these figures were taken from the company’s 
financial statements? 

A. That is correct. 

Q. Now let’s drop down for a moment to Other Operating 
Costs. Do those Other Operating Costs reflect all the 
changes in labor costs between those periods? 

A. They do. 

Q. What is the fact as to whether those Other Operating 
Costs went up or down in the first four months of 1044 as 
compared with the first four months of 1943 ? 

A. This shows that the Other Operating Costs for the 

[942] first four months of 1944 are $4,407.08 lower in 1944 
than in 1943. 

Q. Do you have any further explanation to make of 
either of these two exhibits, which you feel might be 
helpful ? 

A. I have drawn a sub-total which is not found in the 
company’s report, showing the Total Operating Revenue 
Deductions Before Income Taxes, and the Operating Re¬ 
venue Before Income Taxes, and later showing the actual 
taxes as accrued on the books for the two periods. This 
was done to get a comparison before the tax expense, 
inasmuch as apparently there is a very wide variance 
between the two tax accruals, reflecting, I suppose, the 
management’s then opinion of what taxes would be in¬ 
curred for the year. 

• • • • * * * 

[943] O. H. Simonds called as a witness on behalf of the 
Respondent, having been first duly sworn, was examined 
and testified as follows: 

Direct examination. 

Bv Mr. Dougliertv: 

Q. Will you give us your name and your residence? 

A. 0. H. Simonds, Glen Ridge, New Jersey. 

Q. What is your occupation, Mr. Simonds? 

A. A utilitv and industrial consultant. 

Q. As an engineer or general consultant, or what? 

A. A general consultant. 
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Q. Will you tell us what character of industry you, fro n 
time to time, are called in by for the purposes of advice? 

A. Public utilities, largely. 

Q. All public utilities? 

A. Yes. 

Q. Does that include both electric and gas? 

A. Yes, sir. 

Q. And what scope of problems are you consulted upon? 

A. Operation, finance, general engineering. 

Q. How long have you been engaged in this profession? 

A. I graduated from Cornell University in 1908, wit'll 
|944] a degree of Mechanical Engineer, having specialized 
in electrical engineering. 

After about 7 years with the General Electric Company, 
l went to Vicksburg, Mississippi, as General Manager of 
the Vicksburg Light & Traction Company. 

After 2 years there, I went to Dubuque, Iowa, as General 
Manager of the then Dubuque Electric Company. 

After 6 or 7 vears there, I went to New York with the 
Electric Bond and Share Company as an operating sponsor 
of their client companies, largely in the Mississippi Valley, 
including Memphis Power & Light Company, West Ten¬ 
nessee Power & Light Company, Arkansas Power & Lignt 
Company, Mississippi Power & Light Company, and, tp 
some extent, Louisiana Power & Light Company. 

It was in about 1926 or 1927 when the Electric Power & 
Light interests made investments in natural gas fields of 
Northern Louisiana, and I was identified with the carle 
companies in that development, which led up, in 1930, or 
thereabouts, to the present United Gas Corporation. It 
was during that period that the Electric Power & Light 
interests became identified with the Missisippi River Fuel 
Corporation, and I was generally advised and acquainted 
with what was done. j 

At about that time, the Memphis Natural Gas Pipe Linl* 
Company was incorporated—it was really the Memphis 
[945] Natural Gas Company—in which the National Power 
& Light Company had a minority interest; as I recall it, it 
was 25 percent at that time. I was identified with that 
development. 

In about 1931 or 1932, I left Electric Bond and Shari) 
Company and went as President and later Receiver—one 
of the co-receivers—of the Appalachian Gas Corporation, 


332 


a holding company which had operations in West Virginia, 
Ohio, Texas, Monroe Field of Louisiana, and had a sub¬ 
stantial interest in the Memphis Natural Gas Company, of 
which I became President. 

Upon the termination of the 77(b) proceedings of Appa¬ 
lachian Gas Corporation, I entered private practice, and 
have more recently been engaged in consultation, investi¬ 
gations, and reports, largely of public utility companies. 

During that time I was retained by the Daniel C. Green 
organization in Chicago, to make special studies, which in¬ 
cluded a report on the economics of natural gas for St. 
Louis, on which I collaborated. 

Q. What year was that? 

A. I think about 1939 or 1940. 

Mr. Littman: For whom was that report written? 

The Witness: I was retained by the Central Service Cor¬ 
poration, and I referred to it as the Daniel C. Green organi¬ 
zation—and that report was made by them for The Laclede 
Gas Light Company. 

[946] By Mr. Dougherty: 

Q. Have you at any time had occasion to do any work 
for any other natural gas company in this general area of 
Missouri, Arkansas and Illinois? 

A. I have done work and do work currently, from time 
to time, with the Missouri Natural Gas Company. 

Q. And is that the company of which Mr. Potter is 
President ? 

A. It is. 

Q. And one of the customers of the Mississippi River 
Fuel Corporation? 

A. It is. 

Q. Have you been retained by the Mississippi River Fuel 
Corporation, from time to time, on miscellaneous problems? 

A. I have, during the past two years or so. 

Q. Have you made a study of allocation of costs in order 
to show a proper distribution of the costs of rendering 
natural gas service among the various classes of business 
and customers of the Mississippi River Fuel Corporation? 

A. I have. 

Q. And that was made for the purpose of this rate pro¬ 
ceeding? 

A. It was. 
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Q. Have you prepared an exhibit which embodies the 

[947] results of that studv as it affects the vear 1942? 

*• -* • * 

A. I have. 

i 

Mr. Dougherty: May I have this document marked for 
Identification, Mr. Examiner? 

Trial Examiner: It will be marked for Identification as 
Exhibit No. 4.°). 

(The document referred to was marked as Exhibit No. 48 
for identification.) 

Bv Mr. Doughertv: 

Q. Before we get into this exhibit, Mr. Simonds, what ; 
is your familiarity with the property and operations of the j 
Mississippi River Fuel Corporation? 

A. I have had a generally close acquaintance with the 
operation since its inception, first because of my connection j 
at that time with the Electric Bond and Share Company; 
then because of a continuing interest; and more recently, 
because of being retained by the Mississippi River Fuel 
(Corporation on various operating and financial matters. 

Q. Are you familiar with the sources of its natural gas 
supply? 

A. Not as a geologist, but as a layman, yes, sir. 

Q. Well, geographically, I should say? 

A. Geographically, vcs. 

Q. And what is your knowledge of the territory in Ar¬ 
kansas through which the company’s pipe line extends, and 

[948] in which territory it sells natural gas? 

A. I am familiar, generally, with it, and have been in 
many of the communities served by the Arkansas Power & 
Light Company. 

Q. And I think you said you have done work for the Mis¬ 
souri Natural Gas Company? 

A. Yes. 

Q. In connection with that, have you been through the 
territory served by that company? 

A. I have been through all of the communities served by 
the Missouri Natural Gas Company. 

Q. When you participated in making the study concern¬ 
ing the economics of natural gas for St. Louis, did that re- j 
quire you to acquaint yourself with the operations of the 
Mississippi River Fuel Corporation? 





334 


A. It required me to discuss with the Mississippi River 
Fuel Corporation the question of supply of natural gas, 
and the ability to furnish such supply to the city gates of 
this area. 

Q. In preparation for making this allocation study, what 
have you done in the way of acquainting yourself with the 
character of the load of the Mississippi River Fuel Corpo¬ 
ration, as to diversity, type of customer served, load factor, 
and so forth? 

A. I, of course, have studied and analyzed the records of 

[949] the company to that end, and have visited a number 
of the plants, in the St. Louis area, using gas. 

Q. And have you conferred with Mr. Comfort and Mr. 
Davison and other men connected with the company? 

A. I have, yes. 

Q. Now, is the document which has been marked for 
Identification as Exhibit No. 43, a summary statement or 
a compilation of sheets showing the summary figures which 
represent your allocation study? 

A. It contains a Schedule A, representing an allocation 
of costs, adjusted, and submitted here, I believe, as Exhibit 
14. 

It contains Schedule B and C, which were prepared 
upon request, showing a somewdiat different treatment of 
interruptible gas than is shown in Schedule A—and, paren¬ 
thetically, Schedule C adopts the day of maximum system 
demand of March 3, 1943, as used by the staff of the 
Federal Pow T er Commission in this matter. 

Q. You have, in this Exhibit 43, Schedule D, consisting 
of two sheets, which is headed, “Allocation of Cost, as 
Adjusted, Between Demand and Commodity Costs as re¬ 
spects Firm Gas, and Direct Charges by Classification— 
Calendar Year 1942.” 

Going to the first column of figures, which is headed 
“Cost of Service Adjusted”, what is the source of those 

[950] figures? 

A. Mr. Shuttleworth’s Exhibit No. 14, I believe. 

Q. So if we took Exhibit 14, Schedule A, for the year 
1942, would that be the source of the figures which you 
have shown on your Schedule D ? 

A. I believe so. I do not have access to it. 
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Q. Well, I will hand you my copy. I am sorry, I thought 
you had one there. 

(Copy of Exhibit 14 handed to the Witness.) 

The Witness: Yes, sir. 

By Mr. Dougherty: 

Q. Now, you do have also included on Schedule D, 
down at the bottom of the first column, a Return on Working 
Capital? 

A. Yes, sir. 

Q. What is the source of those figures? 

A. That was Mr. Shuttleworth’s Exhibit No.- 

Q. (Interposing) Do you know what number that is? 

A. No, I do not. 

Q. Well, at any rate, without taking time now to get 
the exact exhibit reference, those are figures all taken by 
you from Mr. Shuttleworth? 

A. Right. 

Q. Are you in any way assuming responsibility for the 
accuracy of the dollars shown under Coast of Service 
Adjusted? 

A. No, sir. 

(951] Q. Now, is it correct to say that the basic spread 
which you have made of the Cost of Service, Adjusted, 
for the calendar year 1942, is shown on this Schedule D? 

A. Yes, sir. 

Q. That is, as between the demand costs, commodity 
costs, and direct charges? 

A. Yes, sir. 

Q. First, taking up the question of direct charges, will 
you explain what you have done there, and why you have 
allocated a certain number of dollars to direct charges? 

A. May I say, Mr. Dougherty, that the purpose of the 
schedule is to allocate the cost of service for 1942 as 
adjusted, as between those costs that are predominantly 
proportional to the demand or size of plant, and therefore 
are practically uniform from year to year, and which are 
largely independent of the annual volume of gas delivered; 
second, those costs which are incurred predominantly in 
those charges that can be directly allocated to a particular 
class of customer. 
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In considering this exhibit, I would like to say at this 
time that it does not reflect full consideration of the trans¬ 
portation of gas to Crossett Lumber Company at Crossett, 
Arkansas, nor does it reflect consideration of certain credits 
of other gas revenues. I would like the opportunity of 

[952] preparing a supplemental exhibit which will give 
effect to those two considerations. 

As to direct charges, those under the caption “Resale” 
are confined to distribution expense, customers’ account¬ 
ing and collecting expenses, administrative and general ex¬ 
pense, as well as depreciation, Federal income taxes, and 
return on net plant account of that property of the Mis¬ 
sissippi River Fuel Corporation which is used exclusively 
for and by utility customers purchasing gas for resale. 

Under the caption Industrial (Firm), a similar appor¬ 
tionment of direct charges has been made. 

Likewise with Industrial (Interruptible) and Crossett, 
except that with respect to Industrial (Interruptible) there 
has been included an item representing the proportionate 
cost of gas sold to interruptible customers by Mississippi 
River Fuel Corporation after deducting an item represent¬ 
ing the cost of gas for Crossett. 

Similarly, severance and gathering taxes have been 
treated; and with respect to other expense, an item repre¬ 
senting the cost of oil by certain interruptible customers 
has been included. 

I perhaps should say that as respects distribution ex¬ 
penses, both operation and maintenance, such have been 
apportioned in each case on the basis of the meters in the 
respective classes; and that as respects customers’ account- 

[953] ing and collecting expenses, such have been appor¬ 
tioned on the basis of number of customers, except as re¬ 
spects meter reading, which is apportioned on the basis of 
number of meters. 

In determining the amount of depreciation, taxes and re¬ 
turn on net plant account properly allocable to those four 
classes, I took the gross investment in laterals, metering 
and regulating stations, and so forth, which are used solely 
for resale and industrial customers and Crossett. 

Such then was apportioned to the gross plant account, 
and the resulting percentages were applied to the total 
allowable return of 6 V 2 percent. 

• •••#• m 
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[956] Q. Mr. Simonds, will you again turn to Exhibit 43, 
and to Schedule D? 

You spoke } T esterday of some general principles you 
followed, and gave me some information as to how you 
would make some direct charges to various classes of gas. 

I would like now to start on the first sheet of Schedule D, 1 
going over the various items where you have divided the 
costs between the demand and commodity columns, and i 
have you cover those item by item, also at the same time 
covering such portion of those costs which you have made 1 
as a direct allocation. 

In the first instance, you have this item of Gas Purchased. 
What does that represent? 

A. The Gas Purchased item, of $3,090,660, represents 
the cost of gas paid to the producers pursuant to the ad¬ 
justed cost of service exhibit. 

Q. How do you divide that? 

A. Inasmuch as the gas transported to Crossett. is pur- ! 
chased at a different rate than that going into the pipeline 
for transportation to the other customers of the line, I j 
first deducted the cost of Crossett gas from the figure 
mentioned, and divided the balance between commodity, on 
one hand, and a direct charge to industrial interruptible 
on the other, in the proportion that the sales volume of 1 

[957] firm industrial gas and resale gas bear to the total, 
and in the proportion that industrial interruptible gas 
bears to the total of all gas sold, other than Crossett. 

Q. Then the column headed Commodity has in it that 
part of the money spent for the purchase of gas which 
represents the firm industrial gas sold directly by Missis¬ 
sippi and also all the gas sold by it to the utility com¬ 
panies for resale? 

A. Yes, sir. 

Q. Do I understand, then, that you have made no differ¬ 
entiation in any unit price as between the charge made to 
industrial interruptible gas, and the gas that is sold for firm i 
industrial and to utilities for resale? 

A. No, sir, I have not. 

Q. Then the next item of Severance and Gathering Taxes 
represents what, and tell us how it is divided? 

A. The item of $100,640 for Severance and Gathering 
Taxes is that paid under a Louisiana statute based upon i 
volume, and has been treated similarly to the Gas Pur¬ 
chased cost, in that the tax allocable to the Crossett gas 

22—9181 
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has been deducted, and the balance of some $90,400 is ap- i 
portioned between commodity and a direct charge to in- j 
dustrial interruptible, in the same manner as described | 
for Gas Purchased. 

Q. The item of cost headed “Other”, what does that 
represent? 

[958] A. That item of $113,773 consists of an item of 
$85,329 covering oil used in place of gas by one or more 
interruptible customers, and therefore that item has been 
charged directly to industrial interruptible; the remaining j 
balance of $28,444 represents the labor, miscellaneous ex¬ 
penses, and maintenance in connection with the purchase of 
the gas in the field,—the adjustment of valves and other 
regulating devices, so that the proper proportionate amount 
of gas will come from each of the producers,—and inas¬ 
much as that is independent of the volume of gas handled, 
that has been placed in the demand column. 

Q. Now, under the heading Transmission Expenses, you 
have a number of items there that are allocated to demand 
completely; and then you have certain items of cost of 
Transmission Expenses, a portion of which you have 
charged against industrial interruptible and a portion of 
which you have charged against the commodity column 
costs. 

First, take up those items all of which are charged to 
demand, and describe what they are and why you allocate 
those all to demand? 

A. It is my conception that interruptible gas makes use 
of otherwise temporarily idle capacity, and that the only 
costs properly allocable to interruptible service are those 
which would not be incurred if the service were not ren¬ 
dered. On that basis, therefore, I have allocated to de- 
[9591 mand all of the Transmission Expenses, both opera- j 
tion and maintenance, which are entailed irrespective of 1 
the volume of gas being handled by the pipe line. However, 1 
there are certain items that, in my judgment, do vary, I 
wholly or in part, with the volume of gas handled. 

First, with respect to Compressor Station Labor of 
$331,197, that item is self-explanatory. It has frequently 
been considered as chargeable wholly to demand because it 
continues regardless of the volume of gas handled. 

Q. While you say it is self-explanatory, what character 
of labor costs does it involve? 

A. That item involves the cost of engineers, oilers, 
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wipers, and the men generally employed in the operation 
of the compressor station equipment. 

Q. All right, continue. 

A. Under normal conditions, a compressor station oper¬ 
ates at the peak in the wintertime, and maintenance is 
frequently carried on in the summertime when the opera¬ 
tion of the station is at partial capacity. That permits 
diverting some of the payroll from operation to mainte¬ 
nance, with a resultant saving in compressor station labor 
charges. Under conditions when the station is being oper¬ 
ated at full capacity more or less throughout the year, 

at leeway in labor does not exist, and to reflect that 
condition I have allocated 75 percent of Compressor Sta¬ 
tion Labor to demand, and the remaining 25 percent to 

[960] commodity and industrial interruptible, in the pro¬ 
portion that the total of firm industrial and resale gas 
bears to the total of the gas handled, and likewise the pro¬ 
portion that industrial interruptible gas bears to the total 
gas handled. 

Q. Well, is it your opinion that some of the labor in¬ 
volved in connection with the operation and maintenance 
of compressor stations does vary in accordance with,—or if 
not in accordance with, does vary depending upon whether 
a greater quantity of gas is put through the line during a 
year or a lesser quantity? 

A. It is, for the reasons that I have mentioned. 

Q. And is it for those reasons that you have not allo¬ 
cated all of Compressor Station Labor to the demand 
charge? 

A. Yes, sir. 

Shall I continue? 

Q. Yes, you may continue. 

A. The next item which has not been included in de¬ 
mand is Compressor Station Supplies & Expenses, in the 
amount of $129,238, covering principally lubricating oil, 
waste, and such material, which varies predominantly with 
the engine hours of operation, and therefore the amount 
of gas handled, and has been apportioned to commodity 
costs and direct cost of interruptible industrial in the same 
proportion that I have described with respect to the previ¬ 
ous items. 

[961] Is that sufficient, Mr. Dougherty? 

Q. Yes. 
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Now, with respect to these items which you have allocated 
entirely to demand costs, will you just give a brief descrip¬ 
tion of what they represent? 

A. Before doing that, may I say, with respect to Com¬ 
pressor Station Fuel, amounting to $258,578, an item 
which varies with the volume of gas handled, that that has 
been allocated between commodity and industrial inter¬ 
ruptible as a direct charge, in the manner already described. 

Now, with respect to Measuring & Regulating Station 
Labor, Supplies & Expenses, Transmission Mains—Labor, 
Supplies & Expenses, and Transmission Maps & Records, 
those items cover those expenses in the operation of the 
measuring and regulating stations, the line walkers, and 
so forth, which are more or less uniform from year to year, 
and would not vary with the volume of gas transported. 

Q. Then under the classification Maintenance, will you 
give a brief description of the character of expense that is 
included in these headings which you have allocated en¬ 
tirely to demand, and tell why you did so allocate those 
expenses? 

A. Transmission Expense—Maintenance, in the aggre¬ 
gate of $488,071, covers such maintenance as Compressor 
Station Structures, Measuring & Regulating Structures, 
[962] Pipe Line, Compressor Station Equipment, and 
Measuring & Regulating Station Equipment. All of these 
items, in my judgment, with the exception of Compressor 
Station Equipment, accrue maintenance irrespective of the 
volume of gas handled. It makes little difference whether 
30 billion feet of gas per year or 50 billion feet of gas per 
year is handled, so far as the maintenance of these items is 
concerned. They are purely a function of the property. 
But with respect to the maintenance of Compressor Station 
Equipment, itself an item of $275,732, such is to a large 
degree dependent upon the engine hours of operation, and 
therefore is a function of volume. However, in my ex¬ 
perience with equipment, I have observed that idle equip¬ 
ment incurs the necessity of greater maintenance than that 
of equipment in operation. Therefore, to reflect that 
opinion, I have allocated 25 percent of Compression Station 
Equipment maintenance to the demand, as something that 
would exist irrespective of the volume of gas handled; and 
the remaining 75 percent has been apportioned to com- 




modity and industrial interruptible in the proportion thajt 
the respective volumes bear to the total. 

Q. Under the heading of Miscellaneous, you have an item 
of Rent—$7,646. Is that the item you spoke of yesterda^ 
as wanting to-make some supplemental adjustment about? 

A. No, not that item. That item covers railroad cross¬ 
ing agreements and land rents for compressor stations 

[963] and meter and regulating stations. 

The item of Rent that I spoke about yesterday is as to 
those that are received by the company in connection with 
company houses. 

Q. That is, it would be a credit, then, against some of 
these items of cost? 

A. Yes, sir. But I didn’t refer to this particular itemj, 
which I have allocated solely to demand. 

Q. Do you have in mind the dollar amount which is inL 
volved in that rent adjustment that you spoke about? 

A. I have not, at this moment. 

Q. Then on Sheet 2 of Schedule D- 

Mr. Littman (Interposing): Pardon me, Mr. Dougherty. 
Would you mind if I asked a clarifying question at this 
point before he leaves this page? 

Mr. Dougherty: Go right ahead. 

By Mr. Littman: 

Q. Mr. Simonds, this schedule reflects the adjustments 
made by Mr. Shuttlcworth in his Exhibit 14, does it not ? 

A. Yes, sir. 

Q. As I recall Exhibit 14, his adjustments appeared only 
in lump form by the large account,—for instance, every¬ 
thing appearing under your heading in Schedule D, Sheet 
1, as Transmission System Expense simply appeared in his 
Exhibit No. 14 in one lump amount. 

[964] A. I recall that, one lump amount. I thought it 
was detailed in a subsequent exhibit. 

Q. Not to my recollection. I hope I will be corrected if 
I am wrong, but I don’t recall seeing it. 

A. I may be mistaken. j 

Q. Now, the thing I want to know is this: Someone evi¬ 
dently spread his adjustments. For example, you will re¬ 
member that he had an adjustment of a rather large amount 
in 1942 for increases in labor costs to reflect existing labor 
costs. 
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A. Yes, sir. 

Q. Now, obviously, someone has spread that lump sum 
amount as among these various detailed accounts which 
you show on Schedule D. Who did that, that is my ques¬ 
tion? 

A. I did not do it. 

Mr. Doughertv: Mr. Littman, I think Entrv No. 1 in 
Schedule 1 of Exhibit 14 has that spread. That is the labor 
cost spread I am speaking of now. And I think that any 
other items will be so shown. I think you will find that 
every adjustment is directly made in Exhibit 14 to show 
which of these items it is against. At any rate, Mr. 
Shuttleworth is the one who would be responsible for that. 

Mr. Littman: That is what I was primarily interested in. 

In other words, you simply took up where Mr. Sliuttle- 
[065] worth left off, and he did all of the spreading among 
the various detailed accounts of his own adjustments? You 
played no part in that? 

The Witness: I take no responsibility for the costs of 
service. 

Mr. Littman: Thank you, that clears it up. 

Bv Mr. Dougherty: 

Q. Now, on sheet 2 of Schedule D, you have already 
described the manner in which the Distribution Expenses 
and the Customer’s Accounting and Collecting Expenses 
have been directly allocated by you as direct charges to the 
various headings of Resale, Industrial (Firm), Industrial 
(Interruptible), and Crossett. Am I correct in that? 

A. Yes, sir. 

Q. I don’t recall whether you did explain about Ad¬ 
ministrative & General Expense. Will you take that up 
now? It consists of the items of Operation, Maintenance 
and Rents, totaling $291,141. 

A. That item, which has a total, as you say, of $291,141, 
has not been detailed in this statement. It covers such 
expenses as General Officers’ Salaries and General Office 1 
Salaries, Expenses of General Officers, Special Services, 
Legal Services, Regulatory Commission Expenses, and 
Pension Costs, and so forth, which, in my judgment, are 
independent of the volume of gas handled, and therefore 
[966] represent a proper charge, in their entirety, to the 
demand item. 
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Q. Describe the manner in which you have divided the: 
Depreciation & Amortization expense. 

A. The property of the company might be said to fall 
within two general categories, one which is used in com¬ 
mon to serve all customers, and which obviously is t.h<| 
predominant one—as I recall it, representing something 
over 90 percent of the total property of the company. The 
balance represents such items as laterals to serve resalcj 
customers or to serve industrial customers, or to serve—- 
1 meant to say firm industrial and interruptible industrial 
customers. And the investment was made solely for tlicl 
benefit of those customers. 

Therefore, I have, through a percentage of gross plant 
account, apportioned the depreciation expense as between 
demand, representing the bulk of it, and the balance to the 
direct charges of resale, firm and interruptible industrial 
and Crossett. 

Mr. Littman: What did you do there, simply take the 
i nvestment— 

The Witness (Interposing): First, I was given the in¬ 
vestment of laterals, meter stations, and regulator stations, 
specifically allocated to resale business, and similarly allo¬ 
cated to industrial firm. I then took the percentage of that 
item to the total gross plant account, and in that way got a 
proportion which I applied to the depreciation expense. 
[967] Mr. Littman: Who made that allocation for you, 
who allocated the investment as between the direct busi¬ 
ness and the indirect sales? 

The Witness: That was given me by Mr. Shuttleworth, 
and made in his department. 

Mr. Littman: You don’t take any responsibility for that? 

The Witness: No, sir. 

Mr. Littman: And all you did was perform the function 
of applying the percentage rate of depreciation to the 
figures that Mr. Shuttleworth gave you in that regard? 

The Witness: Yes, sir. There is a working paper on 
that available. 

Mr. Littman: Has that been furnished to our staff? 

The Witness: Your staff lias seen it, and naturally a copy 
is available if you wish it, sir. 

Mr. Littman: You mean a copy of the original allocation 
furnished to you by Mr. Shuttleworth? 

The Witness: Right. 
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Mr. Littman: Very well. 

I hope you will pardon these interruptions, Mr. 
Dougherty. It clears me up as we go along, and I think it 
will save time on cross-examination. 

Mr. Dougherty: Yes, that is all right. 

Bv Mr. Dougliertv: 

Q. Mr. Simonds, for example, if a particular group 

[968] of lateral lines were used solely to sell industrial gas 
to certain interruptible customers, then did you ask Mr. 
Shuttleworth to take the gross amount of dollars in the 
property account, that is, the Gas Plant account, repre¬ 
sented by those particular lateral pipes? 

A. Yes, sir. 

Q. And then you considered that as being properly di¬ 
rectly used only by that group of customers? 

A. Yes, sir. 

Q. And then what you were trying to do was to assign 
to that particular group of customers the amount of the 
regular depreciation that would be accrued on that number 
of dollars? 

A. Yes, sir. 

Q. Now, the next item you show is Federal income taxes, 
which you have divided principally to demand, and then 
made certain direct charge allocations. What principle do 
vou follow there? 

A. In my judgment, Federal income taxes follow prop¬ 
erty, and the same treatment—in fact, the same percentages 
were used in allocating the Federal tax item of $691,141 as 
between specific property by classes, and the balance was 
placed in demand. 

Q. Well, Mr. Simonds, maybe I recall this incorrectly, 
but I thought you allocated your Federal income taxes in 

[969] the same proportion as you did your return. Am 
I wrong about that? 

A. They were allocated in the same proportion that the 
property of the classes was allocated. 

Q. Then I am wrong in what I though! ? 

A. Yes. 

Q. That is, you have made your Federal income tax 
allocation on the same percentages as you did your de¬ 
preciation ? 

A. Yes, sir. 
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Q. And not on the percentages as you did your returh 
on plant? 

A. Well, they happen to be the same in all three case^. 

Q. Oh, I see. Then we are both right? 

A. Yes, sir. 

Q. Now, take up the question of Return. How has that 
been allocated? 

A. The company is permitted to earn a certain percent¬ 
age of return upon the net plant account. It is not a 
function, in my judgment, of volume. Whether 30 billioh 
feet of gas were sold or 40 billion or 50 billion, the company 
is still entitled to its return based upon the net plant in¬ 
vestment. Therefore, the total Return on the Plant account 
is charged to demand, except that portion which is properly 
allocable to direct charges because of the specific plant 

[970] investment made for resale and the other classes of 
customers. 

Q. And you have, 1 notice, allocated the Return on Work¬ 
ing Capital entirely to demand, and have not made any 
spread of that under your columns of direct charges. Will 
you explain that? 

A. That is true, because one of the principal componcnj. 
parts of Working Capital is Materials and Supplies, bank 
balances, and so forth, wdrich do not, in my judgment, lend 
themselves to apportionment either directly, nor are the^f 
to any degree a function of the volume of gas. 

Q. Now, after you have spread these total costs of servj 
ice between the various categories of classifications which 
you have set up on Schedule D, did you then make a spread 
of those or an allocation of those various costs as between 
the different utility customers of Mississippi, and to the) 
firm industrial and interruptible industrial business as aj 
group, in each instance? 

A. I did, and it appears as Schedule A of this Exhibit 43j 

Q. You have at the top of the second column of figures 
on Schedule A, the words 41 Coincidental Peak Day in MCF 
of Firm Gas (1-25-43)”. What is the source of that in¬ 
formation? 

A. That information comes from the company records, 
and represents the division of take by each resale customer, 
and, as a class, by firm industrial and interruptible indus- 

[971] trial customers, on that day in the 1942-1943 heating! 
season on which the maximum take of the firm industrial 
and resale customers occurred. 


i 
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Q. Now, on that day, is the sum of those two groups,— 
that is, the utility customers and the firm industrial cus¬ 
tomers,—the sum of the 49,054 and 67,153? 

A. Yes, sir. 

Q. And that makes- 

A. (Interposing:) 116,460 MCF. My arithmetic may be 
faulty. 

Q. I am taking now the 49,054 MCF, which is the firm 
industrial, and the 67,153 MCF, and I get 116,207 MCF. 

A. That figure seems right, Mr. Dougherty. I was too 
hasty, I guess. 

Q. Now, is it your understanding that the sum of those 
two classes of gas sold on this particular day is the greatest 
figure of those two classes of gas sold at any time during 
the 1942-1943 heating season? 

A. It is. 

Q. Now, compare that with the quantities delivered and 
sold to those same customers on the coincidental peak da}’ 
which Mr. French used. Can we get that from Schedule 
C of vour exhibit? 

A. Yes, sir. 

Q. And would that be the sum of 50,151 MCF and 62,469 
[972] MCF? 

A. Yes, sir. 

Q. And that, added, would be 112,620 MCF? 

A. 112,620 MCF. 

Q. Will you explain why you used the day you did use? 

A. Resale gas and firm industrial gas have priority in 
the use of the facilities. The interruptible gas load is sub¬ 
ject to discontinuance at any time. To meet that situation, 
the interruptible customers must provide stand-by facilities 

for the use of other fuels. That is not onlv one of the con- 

% 

siderations of the sales contract, but, to my personal knowl¬ 
edge, it is a definite practice. I know personally of a num¬ 
ber of situations where the load has had to be interrupted 
because of the firm gas demands. 

Therefore, I feel that in considering and allocating the 
total cost of service of this company, that such should be 
based not on the system day, not on the day of maximum 
demand on the system, but rather on the day of maximum 
demand of the firm gas. 

Q. Well, is this the day upon which the direct firm in¬ 
dustrial gas and the gas sold to utilities for resale occupied 
the greatest percentage of the line capacity? 
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A. Yes, sir. 

Q. What is it that determines the quantity of interrupt] 
ible gas that might be sold in any particular day? 

[973] A. The line capacity and consideration of the] 
impending temperature conditions, which are received by] 
the company from the Weather Bureaus. The company 
must be prepared to meet the firm gas requirements, and 
especially those of its resale customers first; and if there is! 
indication of a decided drop in temperature, the company] 
will interrupt its interruptible customers in advance inj 
order to be prepared for such condition. 

Q. Is it your understanding that the interruptible indus¬ 
trial business has no right to require that any part of the] 
line capacity he held available for it? 

A. It is. They get their gas almost entirely, I would say, 
bv sufferance. 

Q. And it just depends on what available capacity is left 
as to how much might be sold on a particular day? 

A. Yes, sir. 

Q. And does the quantity which actually is sold on that 
day depend upon these variables which you mentioned, such 
as weather, anticipated demand of the firm industrial and 
utilitv customers, and other factors? 

A. Yes, sir. 

I might explain there that the fact that on this particular ] 
day of January 25, 1943, there were sales of 7,307,000 cubic 
feet of gas to interruptible customers, does not indicate 
that tlie customers who were on the line that day enjoyed 
[9741 their full requirements. The dispatching day is 
from 12 midnight to 12 midnight. The customers are in¬ 
terrupted at various times during the day or night, as con¬ 
ditions warrant or require, and therefore some customers I 
may have enjoyed full service for a fraction of a day before 
they were interrupted, and that partial use of gas by the j 
interruptible customers for that day is reflected in the figure ] 
of 7,307,000 cubic feet. 

Q. Under the column of Load Factor, you have certain 
figures there. How t did you compute those? 

A. Load factor is the ratio of the average dav demand i 

• • • • ° * 
of a customer obtained by dividing annual volume by 365 

days, to the maximum peak day of that customer. Ordi- j 

narily, in consideration of load factor, you think of the 

peak day during the period under consideration; but in 

connection with a natural gas pipe line, where your peak i 
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day occurs in most all cases during the heating season, it is 
usual to take the heating season of which the year under 
consideration is a part. 

Q. Well, are the load factor figures which you have here, 
computed on the basis of using the volumes taken by each 
of these different customers and groups of customers on 
this day, as against the average annual day- 

A. (Interposing:) Yes, sir. 

Q. That is the way you did it ! 

[975] A. Yes, sir. 

Q. You did not find out whether, on some other day, one 
of those customers might have taken a greater quantity than 
they did on this day? 

A. No, sir. 

Q. That is, this is the load factor with reference to 
the coincidental peak day of the two classes? 

A. It is. 

Mr. Littman: Mr. Doughertv, before vou leave the load 
factor business, I would like to inquire whether that load 
factor percentage or figure is used anywhere in this alloca¬ 
tion exhibit in making the computation? 

The Witness: It is not. 

Mr. Littman: It is purely for informative purposes? 

The Witness: It is. 

Mr. Littman: Thank you. 

Bv Mr. Doughertv: 

Q. If it should happen that, for example, take Arkansas 
Louisiana Gas Company, happened to have on some other 
day a greater peak itself, than is shown on this day of Janu¬ 
ary 25, 1943, then would not its load factor be a lower per¬ 
centage than 3SV-j- 

A. It would, yes, sir. 

Q. But you have not attempted to make any such com¬ 
putation? 

[976] A. I have not. 

Q. Now, will you explain the way in which your total 
Demand costs, which are shown, with Crossctt excluded, of 
$3,594,280, were allocated to these individual utility com¬ 
panies and to the industrial groups, or group, I should say, 
the firm industrial, only, getting a portion of the demand? 
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A. The total cost of service, including Crossett, of $7,-1 
790,018, as appearing in the next to the last column and in! 
the next to the last line, is carried over from Schedule D, as j 
are also the items of demand, commodity and the direct 
charges. In allocating the total demand charges of $3,- 
594,280 to the firm industrial customers as a group, and 
to the individual resale customers, the ratio of the firm 
industrial demand of 49,054 MCF to the total demand of 
firm gas of 116,207 MCF was used in determining, or rather i 
obtaining, the figure $1,517,146, which is shown in the 
demand column for firm industrial. The balance, of $2,- 
077,134, of the demand charge is apportioned to the in¬ 
dividual customers as their demand on this dav of Januarv 

• * 

25 bears to the total. 

Q. Then will you describe the allocation of the dollars 
shown under the Commoditv heading? 

A. That allocation is strictly on a volumetric basis as be¬ 
tween the firm industrial sales and the resales to utilitv 

% | 

customers. 

Q. Under the direct charges, you have certain charges i 
[977] allocated directly to the utility customers, the total j 
being $123,346. How have you spread those? 

A. That total of $123,346 is brought forward from page ! 
2 of Schedule D. It includes distribution expense, both | 
operation and maintenance, customer’s accounting and col- j 
lecting expense, as well as the costs for depreciation, Fed- j 
eral tax, and return. The division of distribution expense, i 
and meter reading under customer’s accounting and collect- ! 
ing, was apportioned to the customers on the number of 
meters that are used in measuring the gas consumed. 

The customer’s accounting and collecting expense, other ! 
than meter expense, has been allocated proportionately | 
among the 7 resale customers. 

Q. Then, as I understand it, you have not used a single 
method of allocating the $123,346 among the 7 utility cus¬ 
tomers? 

A. No. 

Q. You have, however, applied a certain formula to a 
certain character of costs, and a different formula to a j 
different character of costs? 

A. Yes, and that also applies, Mr. Dougherty, to the items i 
of depreciation, Federal tax, and Return, which have been | 
apportioned to these individual customers on the basis of ! 


350 


the actual investment made to each customer for laterals, 
meter and regulator station facilities. 

[978] Q. Whereas, on Schedule D, you had all utility cus¬ 
tomers under the heading of Resale, I take it that you had a 
breakdown of the dollar figures representing Plant, and the 
number of customers, and the other data, and then you 
simply carried your calculations from the step in which you 
had the total for all of the utility customers, to each one 
individually? 

A. I did. 

Q. Now, under the heading of Direct Charges, Firm 
Industrial, you have $93,137. How has that been divided ? 

A. That has not been divided, because the Firm Indus¬ 
trial customers are treated as a class. 

Q. I see. The same thing, then, is true as to the Interrup¬ 
tible Industrials, with the charges that have been brought 
forward from Schedule D under the Direct Charges col¬ 
umns? 

A. Yes, sir. 

Q. And likewise is that true of Crossett? 

A. It is. 

Q. Then, in the column headed Total Cost of Service, 1 
assume that those totals are simply the totals of dollars 
for each customer which is in the individual columns? 

A. That is correct. 

Q. Now, your last column, which is headed Excess Rev¬ 
enue over Cost of Service, how did you obtain those figures? 

A. That is the difference between the item Revenues, 

[979] as contained in Exhibit 14, and the Cost of Service as 
shown in the next to the last column. 

I perhaps should say that with respect to Revenues, that 
is the figure used in the exhibit of the staff of the Federal 
Power Commission. 

Q. Well, that has been corrected to rates in effect at the 
close of 1943, is that the revenue figure you mean, or what 
revenue figure- 

Mr. Littman (Interposing): This is 1942, isn’t it? 

The Witness: This is 1942, yes. 

By Mr. Dougherty: 

Q. Well, the 1942 revenues, as adjusted by Mr. Blease 
in his Exhibit 3, 'which is on Schedule 9 of Exhibit 3, ap¬ 
pear to be $8,916,977.72. No, that is not the figure you used. 




A. Mr. Doughertv, I refer vou to Schedule No. 2 of Ex¬ 
hibit 10. 

Q. And that $8,745,729 which is found on Schedule 2 ot 
Exhibit 10 is the same revenues you have utilized? 

A. Yes, sir. 

Q. Now, then the excess revenues total which was shown 
by the Commission staff’s Exhibit No. 10, on Schedule 2, 
shows $1,662,854, and your total figure, as I see it there, 
is $1,050,775? 

A. No, I would say $1,030,255, inasmuch as Schedule 2j 
does not include Crossett. 

[9S0] Q. And that makes a difference of $630,000, roughly, 
between the Commission staff’s computed excess revenues 
and those contained in vour Exhibit 43 on Schedule A? 

A. Yes, sir. 

Q. Is a part of that represented by adjusted figures which 
Mr. Shuttleworth has furnished vou, and which show a 
different cost of service than the Commission’s figure?! 
What I mean is this: Oil Schedule 2 of Exhibit 10, their totalj 
cost of service is shown as $7,082,875.11, and your total 
cost of service, excluding Crossett, is $7,715,474. 

A. Right. 

Q. So that the cost of service which you are using would! 
represent all of the difference, of course, since you usedj 
the same revenues? 

A. Yes, sir. 

Q. Now, then, you also have followed a different system) 
of allocation in some respects, that is, some of your items) 
you have allocated differently than those same charges! 
or similar charges have been allocated by Mr. French in hisj 
Exhibit 10? 

A. That is correct. 

Q. And docs that account for a different spread of ex-j 
cess revenues as between utility customers and the direct! 
customers of the company? 

A. I would say it did, yes, sir. 

[9811 Q. Now, you have a Schedule B in this exhibit. 
Will you turn to that and tell us what that was prepared to 
show, and the basis of it? 

A. That schedule, Mr. Dougherty, you will recall was 
prepared at your request, and I was glad to do it because I 
am not prepared to state that a cost of service study is an 
exact science in itself. In Schedule B, I took the same! 
January 25, 1943, day of maximum use of firm gas, but in 
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this case I treated the interruptible industrial in the same 
category as the firm industrial. To do that, I moved over 
to the commodity column of Schedule D, those items under 
Direct Charges—Industrial (Interruptible) having to do 
with the cost of gas and transmission expense, with the 
result that instead of a commodity expense of $2,427,207 
appearing on Schedule A, we now have a commodity ex¬ 
pense of $3,S80,709 as appears on Schedule B. 

Q. Will you point out the specific items on Schedule 
D which you have so transferred from the Industrial (In¬ 
terruptible) column to the commodity column? 

A. These items are Total Gas Purchased of $1,209,305, 
and Total Transmission System Expense of $244,197. 

Q. That would be a total, that you transferred, of 
$1,453,502, is that correct? 

A. $1,453,502. 

Q. And that, added to the $2,427,207, gives a total of 

[982] $3,880,709? 

A. Yes, sir. 

Q. Did you make any other shifts between these perpen¬ 
dicular columns of expense- 

A. (Interposing:) I did not. 

Q. That has no effect on the total cost of service which 
is allocated? 

A. No, sir. 

Q. Then how did vou divide vour total demand cost of 
$3,594,280? 

A. The total demand cost was divided in proportion to 
the respective demands made of firm industrial customers 
as a class, interruptible industrial customers as a class, and 
individually to the resale customers, in the proportion that 
their respective demands bears to the total. 

Q. I note that the total demand cost assigned to the 
direct sale gas on Schedule B is $1,640,070; whereas, that 
assigned to the direct sale business on Schedule A is 
$1,517,146. What is the difference between those? What 
I have given you has been the demand charge as against 
direct sale gas on Schedule B, and the demand charge 
against direct sale gas on Schedule A, and I am asking for 
the difference which would represent the additional amount 
of demand costs chargeable against direct sales under the 
formula used on Schedule B? 

[983] A. That difference is $122,924. 





Q. And does the method of distributing demand costs used 
on Schedule B, by which you have the interruptible in¬ 
dustrial gas bear a portion of the demand charges, servta 
to reduce the demand charges made against the utility cus¬ 
tomers on Schedule A by the amount which you have given 
us? 

A. Yes, sir. 

Q. Now, is that essentially the difference between usin£ 
the total gas sold on this particular peak day, excluding 
Crossett, of course, and using only that sold to the firm 
industrial customers and to the utility customers, as jji 
basis for spreading your demand charges? 

A. Yes, sir. 

Q. Now then, in vour commodity column, how did voi|l 
divide your total? 1 

A. That was divided on a volumetric basis. 

Q. That is an annual MCF basis? j 

A. Yes, sir. j 

Q. How about these direct charges which you still have 
under the Direct Charges columns? 

A. Those for resale reflect no change. The item of 
$117,139 under the column Firm and Interruptible Indus¬ 
trial, is the total of the item of $93,137 direct charge to Firm 
Industrial, and the balance remaining in the Direct Charges j 
of $1,477,504, appearing in Schedule A, which had not been j 
[984] transferred to the Commodity column in Schedule B. j 

Q. Now, I note that on the Schedule B allocation, the Total 
Cost of Service ex-Crossett for the direct sale business is i 
$4,524,301; whereas, the total cost of service of the direct 1 
sale business under the method used for Schedule A, is j 
$4,425,866. That difference is just a little under $100,000, j 
I guess, isn’t it? j 

A. Yes, $98,000 or $99,000. 

i 

Q. And does that represent the total variance in the 
cost allocated to the utility companies which results from the 
two methods? 

A. Yes, sir. 

Trial Examiner: We will take a recess of five minutes. 
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(Whereupon, a five-minute recess was taken, after which 
the hearing was resumed as follows:) 

[985] Trial Examiner: Please come to order. 

By Mr. Dougherty: 

Q. I think, Mr. Simonds, we had concluded with Sched¬ 
ule B, just before the recess, unless there is some other dis¬ 
tribution you have made that I haven’t covered, but 1 
think you had described, had you not, the way you had 
handled the direct charges on this Schedule B? 

A. Yes sir. 

Q. Now turn to Schedule C, and will you tell us what 
the differences are in what you did on Schedule C as dis¬ 
tinguished from Schedule B? 

A. In Schedule C, I adopted the day of maximum de¬ 
mand of the system in the 1942-1943 heating season, which 
was March 3, 1943, and which concurs with that used by 
the statf of the Federal Power Commission. 

Q. And did you make this computation and use that day, 
at my request? 

A. I did, yes sir. 

Q. Now what- 

A. (Interposing:) This schedule gives effect to the use 
of 23,918,000 cubic feet of interruptible industrial gas on 
that day, and treats it as though it were the same as firm 
industrial. It follows closely the cost allocation of the 
Staff of the Commission, except as respects the difference 
in the total cost of service, as in this I used Mr. Shuttle- 

[986] worth’s figures, and. also the difference in allocation 
of such cost of service as between Demand and Commod- 

• ity and Direct Charges. 

*Q. Well, on Schedule C while you used the same peak 
day as has Mr. French, the differences which result come 
first from the difference in the total cost of service allo¬ 
cated, and second, in the differences between his system and 

vour svstem of allocation? 

» •> 

A. Yes sir. 

Q. Now I note that the demand costs which are assessed 
against direct sale business on Schedule C are $1,949,897? 

A. Yes sir. 

Q. Whereas those assessed against direct sale gas on 
Schedule B are $1,640,070? 

A. Yes sir. 
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Q. What is the difference? 

A. $309,827. 

Q. That comes about, does it not, solely by virtue of 
using a system peak in this same heating season, as against 
the peak which you used, the peak day which you used ? 

A. Yes sir. 

Q. I note that on that day, the coincidental peak day, 
the quantity sold to the utility customers was 62,469 MCFJ 
whereas the quantity sold to those same utility customer^ 
on the peak day used on Schedule B, namely January 25,| 
1943, was 67,153 MCF. 

[987] A. That is correct. 

Q. Now would the use of the lower figure in your com-j 
putation on Schedule C have resulted in charging, or would 
it have the result of charging against the utility customers) 
a lower proportion, or a lesser proportion of the demand 
charge? 

A. It would. 

Q. And likewise, the use of the figure which you have 
on Schedule B results in a greater amount than on Sched¬ 
ule C, that is, it is because of that fact that you get a 
difference in demand costs? 

A. Yes sir. I 

Q. Now I note that the interruptible gas itself is charged 
with demand costs on Schedule 0 of $629,718, whereas 
the demand costs charged against interruptible gas on 
Schedule B are $212,422. What is that difference? 

A. $417,296. 

Q. Then the additional charge assessed against the in- J 
terruptible gas as between these two schedules, B and C, 
comes about solelv, does it not, by using a different dav? i 

A. Yes sir. I 

Q. With respect to the commodity costs I note that 
those are the same on both Schedules B and C? 

A. They are, because the same volumes are considered, 
and in the same proportion. 

Q. So that the result of using the coincidental system 

[988] peak day, as distinguished from using the coinciden¬ 

tal peak day for firm industrial and utility resale gas, 
is reflected entirelv in the wav in which the demand costs | 
are allocated? i 

A. Yes sir. j 

Q. Now, Mr. Simonds, which of these three methods in 
your opinion is the one that you sponsor yourself, as dis- 
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tinguished from making them at my request, and which 
do you think is the proper method! 

A. I believe that in an operation of this kind, involving 
as it does, resale gas, firm industrial and interruptible 
industrial, that the method used in Schedule A reflects 
a correct comparison of the respective costs of service. 

I have said heretofore that I do not think that an 
analysis of cost of service is an exact science. My conclu¬ 
sions are that, based upon the cost of service which I w r as 
given, that these three methods followed indicate that the 
present rates of charge are very much in line. 

Mr. Littman: You mean your rates to the utility cus¬ 
tomers, or do you mean the rates to the direct industrials, 
or both, or all, or what? 

The Witness: I had in mind the resale customers. 

Bv Mr. Dougliertv: 

Q. In following your method of making no charge against 
the interruptible industrial gas for line capacity or for any 
part of the demand costs, did you follow that having in 
[989] mind the way in which interruptible gas is sold from 
the Mississippi River Fuel Companv system? 

A. I did. 

Q. Did you discuss with Mr. Davison the various fac¬ 
tors involved, and the times on which interruptions oc¬ 
curred, and generally get information as to how the in¬ 
terruptible gas was handled? 

A. Yes. I endeavored to have Mr. Davison give me a 
detailed analysis of the frequency of the interruptions, 
the amount of gas involved by the interruptions, and some 
three or four months ago I visited, with Air. Davison, a 
number of the more important and larger interruptible 
customer installations, and talked with the operating men 
as to the length of time it took them to get over on their 
standby facilities, and the fact that the service w^as defi¬ 
nitely interrupted, and in that way I endeavored to famil¬ 
iarize myself with that phase of the operations. 

Q. Did you take into consideration the fact that on some 
days all interruptible gas has been shut off for a few hours 
during the day? 

A. Yes sir. 

Q. And that on other days all interruptible customers 
are off but at different times during the day? 





357 


A. Yes sir. 

Q. And in your judgment, on the basis of the costs of 

[990] service utilized, is it your opinion that Schedule A 
represents the best method of determining a spread of thp 
costs of a system such as this, where all sorts of business ij; 
handled bv the same system? 

A. I think it represents an accurate approach to the 
problem. 

Q. The differences in dollars resulting from the thre<^ 
methods come within a relatively narrow compass, having 
in mind the volumes of gas, and revenues involved, dp 
they not, Mr. Simonds? 

A. As far as resale customers are concerned, Schedule 
A indicates that revenues are $201,722 less than the cost of 
service; Schedule C indicates that the revenues from rej 
sale customers are $206,540 greater than the cost of service} 
and Schedule B indicates similarly that the revenues are 
$103,287 less than the cost of the service. The total reve¬ 
nue in 1942 from the resale customers, was $3,067,886. 

So that we have a spread, you might say, of $200,000 
on the one hand, excess revenues, and $200,000 inadequate 
revenues on the other hand. That is about six per cent! 
of the total revenue from the resale business. 

Q. Now have you prepared a similar study based on the 1 , 
vear 1943, using adjusted cost figures as prepared bv MrJ 
Shuttleworth ? 

A. I have. 

[991] Mr. Littman: Pardon me, before you leave this ex¬ 
hibit, Mr. Dougherty, I would like to inquire whether this 
witness is sponsoring the method shown in Schedule A. Ij 
didn’t think he gave quite as direct an answer to that ques¬ 
tion as I thought he might give. 

The Witness: I feel that the method followed in Sched-j 
ule A is the proper approach to the analysis of costs of 
an operation of this type, yes sir. 

Mr. Littman: You wouldn’t recommend the method used 
in Schedule B or the method used in Schedule C? 

The Witness: No sir, for the reason that I do not feel 
that the interruptible business should bear any of the de- j 
inand costs of the operation. 

Mr. Dougherty: If the examiner please, may I have this I 
document, which has been handed to the reporter, marked i 
for identification? 
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Trial Examiner: It will be marked for identification as 
Exhibit No. 44. 

(The Document referred to was marked for identifica¬ 
tion as Exhibit No. 44.) 

By Mr. Dougherty: 

Q. Mr. Simonds, is the document which has been marked 
for identification as Exhibit No. 44, your exhibit covering 
the year 1943, showing the allocation of costs of service, 
using the cost figures supplied you by Mr. Shuttleworth 

[992] from his Exhibit 14, and including the 6M> per cent re¬ 
turn as furnished by him? 

A. It is. 

Q. Will you turn to Schedule D of this exhibit? Rela¬ 
tively speaking, are the schedules in this exhibit similar 
to those in Exhibit 43? 

A. They are. The same method or procedure lias been 
followed. 

Q. So far as Schedule D is concerned, then, have you 
followed the same principles in dividing the costs of service 
between your demand cost column, your commodity cost 
column and the columns under direct charges? 

A. I have. 

Q. And if I asked you about each item, your explanation 
would be the same as to methods, as it was with respect to 
Exhibit 43? 

A. Just the same, yes sir. 

Q. Then did you take your totals from Schedule D and 
transfer them to Schedule A, just as vou did before? 

A. I did. 

Q. What differences exist, then, on Schedule A, besides 
the differences in dollar amounts? 

A. In Schedule A, covering 1943 operations, I used a 
coincidental peak day in MCF of firm gas. 

Q. So that whereas on Schedule A for 1942, which is 

[993] Exhibit 43, the day there was January 25, 1943, here 
you have used January 7, 1944? 

A. Yes sir; January 7, 1944 bears the same relation 
to the 1943-1944 heating season, as January 25, 1943 did 
to the 1942-1943 heating season. 

Q. I note that this day of January 7, 1944 has a total 
system peak, outside of Crossett, of 128,754 MCF, whereas 
your peak day used for the 1942-1943 period, which is 








January 25, 1943, was 123,514 MCF. Wherein lie the 
differences? 

A. On January 25, 1943, the demand of the firm indusj 
trial customers was 49,054 MCF, as compared to 51,676 
MCF on January 7, 1944. And similarly, the demand by 
the resale customers on January 25,1943, was 67,153 MCF; 
as compared to 65,397 MCF on January 7, 1944. 

Q. Then there was a decrease in the line capacity uti¬ 
lized by the utility customers on the January 7, 1944 peak 
day, and both the firm industrial and interruptible indus-; 
trial customers took more gas on that peak day of January 
7, 1944, than they did in the preceding peak dav, January 
25, 1943? 

A. Yes sir. 

Q. Would those changes cause different results when 
you start to allocate your demand charges? 

A. They would to the extent that the demand of the 
resale customers bears to the total demand of the resale 
and the firm industrial customers on that date. 

[994] Q. In making your allocation on Schedule A of 
Exhibit 44, do I understand that here you made no charge 
against the interruptible industrial customers for any of 
the demand costs? 

A. That is correct. 

Q. And the rest of the method of distributing is likewise) 
the same as you followed on Schedule A of Exhibit 43? 

A. It is. 

Q. Now then, did you prepare, for the year 1943, a 
Schedule B statement at my request, similar to that which! 
you have testified to in Exhibit 43 for the previous year? 

A. Yes sir, using the day of maximum demand of firm 
gas, but allocating to interruptible industrial its propor¬ 
tion of the demand charges. 

Q. Here you have, on Schedule B, allocated to direct j 
industrial business, of the demand costs, the amount of i 
$1,739,399; whereas on Schedule A it was $1,560,192? 

A. Yes sir. 

Q. That difference is what? 

A. $179,207. 

Q. And does that represent the amount of demand 
charges which is, in effect, taken from the utility cus¬ 
tomers’ costs and put over onto the direct industrial sale 
costs, as the result of using the method on Schedule B? 

A. Yes sir. 
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Q. Now have you followed the same plan of taking from 

[ 995 ] direct charges of industrial customers, the amounts 
which you did for the year 1942, and have you thrown 
those over into the commodity cost column? 

A. I have. 

Q. Then with respect to Schedule C in this Exhibit 44, 
was this made at my request, using the coincidental peak 
dav for the svstem? 

A. It was, Mr. Dougherty. 

Q. And is that the same peak day as used by Mr. French 
in his Exhibit 11? 

A. It is. 

Q. Now, in making this Schedule C, have you again 
followed the same method of distributing the costs be¬ 
tween the various customers as you did on Schedule B, 
both in this exhibit and in Exhibit 43? 

A. Yes, sir. 

Q. Here you put against direct, sales an amount of $1,- 
944,762 of demand costs; whereas, on Schedule B, the de¬ 
mand costs against direct industrial sales are $1,739,399. 
What is that difference? 

A. $205,363. 

Q. And is that the real difference in the allocation of 
costs on Schedule C and Schedule B, so far as the dollars 
are concerned? 

A. Yes, sir. 

[996] Q. The rest of the costs are the same? 

A. Yes, sir. 

Q. Now, your total costs of service to be divided for 
allocation in 1943 are a little in excess of those for 1942, 
are they not? 

A. Yes, sir. 

Q. That is, the figure for 1943 is $7,730,770, and for 1942 
it is $7,715,474? 

A. Yes, in both cases ex-Crossett. 

Q. And you have a greater over-all excess revenue over 
cost of service on the 6 V 2 percent method, in 1943, of $1,- 
512,366; whereas, in 1942, it was $1,030,255, both ex- 
Crossett? 

A. Yes, sir. 

Q. Now, what limits, then, do you get, so far as the ex¬ 
cess revenue over the 6 V 2 percent method is concerned, by 
using these three methods of allocation, Schedules A, B and 
C in Exhibit 44? 
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A. Do you refer, Mr. Dougherty, to resale customers? 

Q. Yes, sir. 

A. On the basis of 1943 volumes, and revenues, and cost 
of service, the revenues were in excess of such cost of service 
in the amount of $169,571 if based upon the day of maximum! 
use of firm gas, with no portion of the demand cost allo-t 
cated to interruptible industrial. 

[997] Had consideration been given to the interruptible 
industrial demand on that same day, the Excess Revenue 
Over Cost of Service is indicated as being $322,583. 

And if, instead of using the day of maximum firm gas usej 
the peak day of the system had been used, the Excess Reve-j 
nue Over Cost of Service is indicated to be $527,946. 

Mr. Littman: That is for resale business only? 

The 'Witness: All of these refer just to resale business, 
yes, sir. 

By Mr. Dougherty : 

Q. Mr. Simonds, as I understand it, you have almost 
completed another exhibit, which carries forward the same 
allocation of cost studies, using the volumes which Mr. 
Davison has covered in his Exhibit No. 30, which exhibit I 
will show you here so you will have it in mind. That is 
his Exhibit No. 30—“Statement Showing Estimated Annual 
Volume of Gas Sales in M.C.F. to All Users at 14.9 P.S.I. 
During Test Year.” 

A. Yes, sir. 

Q. And then you have utilized also, for this study of 
which I am speaking, a set of cost figures which have been 
furnished you by Mr. Shuttleworth ? 

A. I have. 

Q. But which have not yet been put in evidence 1 

A. Yes. 

[998] Q. And also a rate base furnished by him? 

A. Yes, sir. 

Q. And when do you anticipate that that will be ready; 
for presentation here? 

A. The exhibit will be readv later this afternoon. 

Q. Well, have the working papers on that been furnished 
to the Commission staff? 

A. They have not. The typewritten copies of the ex¬ 
hibit were given to Mr. French this morning, only this 
morning. They have the exhibit, but they have not seen any j 
working papers, nor have they talked to me about it. 
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Mr. Littman: How many different bases do you have in 
that one? 

The Witness: Three, A, B and C. 

Mr. Littman: That will make nine in all? 

The Witness: Yes, each exhibit will consist of Schedules 
A, B, C and D, for the years 1942, 1943, and the test year. 

Mr. Littman: You don’t propose to put in any additional 
ones? These 9 will be all? 

The Witness: Yes, except a supplemental exhibit, which 
I want to bring in, to reflect the Crossett gas and other 
gas revenues which are not reflected in these. 

Mr. Littman: That will be one exhibit covering the whole? 

The Witness: Yes, I think that will be one sheet. 

[999] Mr. Dougherty: That will be a correction of just a 
few thousand dollars? 

The Witness: Yes. 

Mr. Dougherty: That is all the direct I have now. I can 
either go ahead with Mr. Comfort or we can recess. 

Mr. Littman: I have just a few questions, if you don’t 
mind, now, Mr. Dougherty. 

Mr. Dougherty: No, I should say not. 

Cross-examination. 

By Mr. Littman: 

Q. Mr. Simonds, have you ever testified in any other rate 
matters, rate cases, before regulatory commissions or rate¬ 
making bodies ? 

A. My testimonv along that line has been before the 
Public Service Commission of Missouri in connection with 
the report which I referred to yesterday? 

Q. You mean the report to The Laclede Gas Light Com¬ 
pany ? 

A. Yes. 

Q. When was that testimony given? 

A. I think it was 1939 or 1940. 

Q. Any other testimony? 

A. I testified generally upon the management of the 
Michigan Gas Transmission Company in the Panhandle 
Eastern case. 

[1000] Q. I remember that, I was there. 

A. Yes, I recall that. 

Q. Any others? 

A. Not that I recall, no, sir. 






Q. Have you ever testified in any other proceeding oij 
the subject of allocation? 

A. No, sir. 

Q. This is vour first allocation studv? 

A. It is. 

1 

Mr. Littman: That is all I have at this time, reserving, of[ 
course, cross-examination. 

Trial Examiner: Cross-examination of the witness wilj 
be deferred. 

• ••••*# 

Ben C. Comfort called as a witness on behalf of the 
Respondent, having been first duly sworn, was examinee 
and testified as follows: 

Direct examination. 

By Mr. Dougherty: 

Q. Will you give us your name and residence? 

A. Ben C. Comfort, Belleview, Missouri. 

Q. What is your connection with the Mississippi Rivei[ 
[10011 Fuel Corporation? 

A. I am an employee of the Mississippi River Fuel Cor! 
poration. 

Q. Don’t you consider yourself an officer, also, Mr. Com¬ 
fort? 

A. Yes, sir. 

Q. And what is your office ? 

A. I am a Director, President, and Manager. 

Q. You are the principal and chief operating and execu] 
live officer of the company, are you not? 

A. Yes. sir. 

Q. How long have you held the office of President'? 

A. I think I became President last October. 

Q. And prior to that time, what was your office? 

A. I was Vice President and Manager. 

Q. I believe you have been the Manager of this com] 
pany ever since it started operations? 

A. Ever since construction was started, I have beeij 
Manager. 

Q. I see. 

Now, when did you first get into this project, the Mis] 
sissippi River Fuel Corporation project? 
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A. I came to St. Louis on this job on June 5, 1928. 

Q. And where had you been employed before that? 

A. I was at that time employed by the Peoples Natural 
[1002] Gas Company in Pittsburgh, Pennsylvania. 

Q. And what were your general duties there, engineer¬ 
ing or management, or what? 

A. Engineering and management. 

Q. And have you ever been employed by any other natural 
gas company? 

A. Yes, the Hope Natural Gas Company. I entered their 
employ in 1919. 

Q. And since 1919, have you devoted all your business 
activities to the natural gas industry? 

A. Yes, sir. 

Q. And that is the Hope Natural Gas Company, the 
Peoples Natural Gas Company, and the Mississippi River 
Fuel Corporation? 

A. That is right, sir. 

Q. Before 1919, what sort of business experience had 
you had ? 

A. I was employed by the Stere Engineering Company, 
who were manufacturers of gas-making machinery. During 
that time I installed, and operated after construction, 
manufactured gas plants that they built for various com¬ 
panies. 

Q. Now, you have said you came out here in July, 1928, 
and were you out here in St. Louis, and in this general 
territory through which this line was constructed, right 
along during the period of construction? 

[1003] A. I have been here continuously since that time. 

Q. Right on that point, Mr. Comfort, while we are dis¬ 
cussing it, some question arose yesterday about the com¬ 
pletion dates of certain portions of the property of Missis¬ 
sippi River Fuel Corporation, in connection with the com¬ 
putation of interest during construction that had been made, 
which is contained in Exhibit 38. 

Can you tell us about the dates when the various princi¬ 
pal parts of the line went into service, and when gas was 
first delivered, and in general bring us over that construc¬ 
tion period up to the time when you were substantially in 
operation? 







A. Yes, sir, I can give you those dates—some not exact jto 
the day, but at least exact to the month. 

We considered that any one portion of the pipe line w&s 
completed when all work had been done in constructing tliie 
line and it was filled with gas ready to give service. |I 
bring in that point because it takes quite a little while to 
load the line. For example, a 22-inch line from Monroe uip 
here required about a month. 

Q. That is, you can’t start selling gas until you get gas 
up to the point of delivery? 

A. No, and even when you get it there, the customers take 


a lot of time to get ready, too. 


Q. Well, continue. 

[1004] A. The main 22-inch line was completed into Sjt. 
Louis on November 15, 1929. 

The Alton Branch Line- 


Mr. Littman (Interposing): Pardon me, when you use the 
word “completed”, you mean that it started to serve gajs 
on that date? 

The Witness: No, sir, I just defined what I meant bi' 
“completed”. 

Mr. Dougherty: That it was filled with gas? 

The Witness: Yes. 

Mr. Littman: And ready for service? 

The Witness: Perhaps not so. The customers might not 
be connected. 

Mr. Littman: But the line was readv for service? 

The Witness: Yes, sir. 

Mr. Littman: Thank you. 

The Witness: The Alton Branch Line—November 28l 
1929. 

The St. Louis Branch Line was completed, blown, and gai 
turned on at the Scullin Steel Company, on November 21; 
1929. 


The North St. Louis Branch Line was completed in De4 
cember, 1929. 

The large lateral lines: Batesville 6-inch, completed Jan; 
uarv, 1930; Searcy 4-inch and Kensett 3-inch, completed) 
December, 1929; Jonesboro 8-inch, completed March, 1930 i 
Stuttgart 6-inch, completed January, 1930; Monticello 4-! 
[1005] inch, completed March, 1930; Warren 4-inch, com- 
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pleted Marcli, 1930; England 3-inch, completed April, 1930; 
Lonoke 3-inch, completed April, 1930; Hamburg 3-inch, 
completed June, 1930; Judsonia 3-inch, completed January, 
1930; Star City 3-inch, completed August, 1930; the Lead 
Belt Laterals, 2-inch to 8-inch, completed between August 
to November, 1930. 

Compressor Stations—reported completed May 15, 1930. 

South St. Louis Branch Line and River Crossing, com¬ 
pleted June, 1932. 

The Richland Suction Line, which consisted of 25 V> miles 
of 16-inch, was completed November 1, 1929. 

By Mr. Dougherty: 

Q. Now, that gives the dates of the completion of the 
principal units, Mr. Comfort? 

A. Yes, sir. 

Q. Have you prepared a short statement that more or 
less gives the historical background of this project, and 
some description of its activities, and some of your own 
ideas about the various factors involved here, which you 
can read into the record? 

A. Yes, sir. 

I would like to remind you, Mr. Dougherty, that I also 
have a statement about the expenses at Perrvville Station, 
that you might want me to go into first. 

Q. Yes, let’s do that first. 

[1006] Mr. Comfort, Mr. Graham testified concerning cer¬ 
tain proposed additions that are being made, and expected to 
be made, to the Mississippi River Fuel Corporation during 
the current year, and those are reflected in Exhibit 24. At 
the request of Mr. Littman, he gave some figures covering 
savings in operating costs that might result from some of 
those installations. 

Now, one of the installations involves the addition of 
eight 600-horsepower units at the Perrvville Station, and 
also two high-stage compressor cylinders for one of the 
existing National Transit engines that is there, and in 
general some other equipment that goes in along with this 
increase in capacity of the Perrvville Station, and I asked 
you to make an estimate of how much additional operating 
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costs would result by reason of the necessity of operating 
these additions. 

Have you been able to make such an estimate? 

A. Yes, sir. 

Q. Will you tell us about that? 

A. This estimate only includes the additional operating 
expenses tor the four 600-horsepower Clark engines that 
are being installed in the Perryville Station. 

I will read the total expense per year: 

Operating Labor—$9,960. 

Operating Supplies and Expense—$8,025.60. 

[1007] Maintenance of Building—$60.00. 

Maintenance of Equipment—$8,760. 

Fuel—$12,355.20. 

Total yearly expense—$39,160.80. 

It is to be noted that lubricating oil and purchased electric 
power are included in the Operating Supplies and Expensel 

Q. How did you arrive at those estimated costs of operat¬ 
ing expense? 

A. The Crossett Compressor Station, which is 30 miles, 
approximately, north of Perryville, is exactly like this pro! 
posed addition as to engine equipment, and the building ii 
just the same. However, in the case of Perryville, thi$ 
building is attached to another building. We have taken th<[ 
expenses of operating Crossett Station, which has the saintj 
identical engines in it, doing the same work, and modified 
that expense by the different amount of labor that would b^ 
required at Perryville—they wouldn’t require quite as much 
labor or supervision as is given at Crossett—and alscj 
modified by the amount of time that it will operate at Perryj 
ville as compared to the operation at Crossett. 

Q. That is, you don’t expect that these four new units will 
have to be operated as many engine hours as at Crossett ? 

A. No, it is approximately 80 percent of the time. 

Q. You think that that is a good estimate, and in youij 
judgment it is as reasonably correct as you can make it? 
[1008] A. I think it is so. I don’t think it is as close 
as those 60 and 20 cent items indicate. 
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Q. But it is a good, reasonable estimate of additional 
operating costs? 

A. That is right, sir. 

[1009] Q. Prior to the recess, you had stated that you had 
prepared a statement which you would read into the record, 
concerning the early history of the company, some of its , 
financial problems, and embodying some of your views about 
the different operations of the company. Will you proceed 
to read that statement? 

A. All right. 

The Mississippi River Fuel Corporation was organized 
during 1928 for the purpose of purchasing natural gas in 
the Monroe, Louisiana, Gas Fields, transmitting it to in¬ 
dustrial markets believed to exist in the St. Louis area and 
selling it in those markets. 

The final decision to start spending the investors’ money 
was made early in 1929. At that time it had been de¬ 
termined that the markets existed, that prices could be 
[1010] secured and sufficient quantities of gas could be sold 
to insure with some degree of certainty the success of the 
project. Money for the enterprise was made available from 
two sources, (1) approximately $6,500,000 from the sale j 
of stock and (2) $16,000,000 from the sale of bonds. Con¬ 
tracts had been entered into with the producers of gas in the 
Monroe Gas Field for the purchase of gas to meet the 
anticipated requirements of the pipe line. These purchases 
were to be made at prices that indicated, after paying 
operating costs, that sufficient money would remain to meet 
the requirements of the bondholders and stockholders. 
The stockholders of Mississippi River Fuel Corporation 
were also the producers of the gas in the Monroe Field. 
These producers sponsored the enterprise in order to find 
a market for their gas. The prices for gas, named in these 
gas purchase contracts, were believed to be sufficient induce¬ 
ment to lead the producers to proceed with the production 
of gas over a long term of years to allow the project to 
be completed. It was recognized that it would cost more to 
produce gas during the later years of these purchase con¬ 
tracts than during the early years. 

The final decision as to the capacity was that a line 
with a capacity of 100 million cubic feet per day would meet 
the requirements of the developed markets. It was not 


a 
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thought that this much gas could be sold at first, but that 1 
enough could be sold in a short time to insure that the Com- 
f 1011] pany would be successful. As matters turned out, 
this was a close decision due to the business depression that I 
followed immediately. A long pipe line can not have its ' 
capacity gradually increased as the business increases but | 
rather has to be bitten off in rather large bites. You then 
proceed to masticate the bite as best you can. In spite of 
the apparent dangers of the situation, a twenty-two-inch 
line, with five compressor stations, was completed. This j 
took about 21 million dollars. The first deliveries of gas ! 
were made in November, 1929. 

The value of the gas in contemplated markets was indi¬ 
cated by the prices the pipe line was able to secure from 
the prospective buyers. It was sold chiefly for industrial 
use in competition with coal and oil. It was not expected i 
that natural gas could be sold for resale in domestic mar¬ 
kets except in the communities in Arkansas and Southeast¬ 
ern Missouri through which the pipe line passed, and which 
had no kind of gas service available. It was thought the 
quantity of gas so sold would be small. There could be no j 
immediate sale in the St. Louis and East St. Louis areas i 
because of the expected opposition of the local companies 
distributing manufactured gas in that territory. This is 
the same thing as saying that practically all the gas would 
be sold into industrial markets. The reason it was desired 
to have the load largely industrial was because of the fa¬ 
vorable load factor produced by such a load. This high 
[1012] load factor was necessary in order to insure the 
financial success of the project at the prices at which it 
was found natural gas could be sold in competition with 
other fuels, i.e., coal and oil. 

In 1929, in order to induce investors to put their money 
into what was then a new kind of venture, a project had j 
to show that it could buy its raw material, perform the 
necessary operations on it and sell it at a price that would 
produce enough money to return to the investors their 
original investment with a proper profit in a reasonable 
time. That time, in this venture, seemed to be 15 to 20 
years. That was the basis on which the investors in this 
project stepped off. The conditions hoped for have not 
been realized. From the beginning of this business until 
December 31,1943, there has been sold 401,157,641,000 cubic 
feet of natural gas for $75,652,803. This is an average 
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price of 18.86 cents per thousand cubic feet. This money 
has been used as follows: 


Purchase of Gas in Field. $28,923,989 

Retirement and Interest on Debt: 

Retirement . 9,550,000 

Interest . 9,567,318 

Pay Roll . 7,186,407 

Taxes . 8,201,562 

Dividends to Stockholders . 4,422,735 

Investment in Betterments. 6,372,474 

Other Expenditures. 1,428,318 


Total . $75,652,803 


[1013] From the above tabulation the Mississippi River 
Fuel Corporation would appear to be a substantial tax¬ 
payer. The dividends can hardly be called excessive, 
amounting to an average return of 4.8 percent per year 
on the money invested in stock. 

Bear in mind that this is a hazardous business; it has, 
I think, been successful because of careful and perhaps 
skillful management. If, in 1929, the investors had waited 
for a poor time to start such a venture, they could not have 
done better. The industrial business did not develop as 
hoped for, due to the depression. This is shown by the 


tabulation below: 



Annual Sales 

Average Daily Sales 

Year Billion Cubic Feet 

Million Cubic Feet 

1929 (41 davs) 

.2 

7.0 

1930 

12.4 

34.1 

1931 

13.4 

36.7 

1932 

16.6 

45.4 

1933 

19.6 

53.7 

1934 

21.1 

57.9 

1935 

25.0 

68.4 

1936 

30.4 

83.2 

1937 

33.7 

92.2 

1938 

27.8 

76.2 

1939 

32.9 

90.2 

1940 

36.4 

99.4 

1941 

42.3 

115.9 

1942 

44.0 

121.0 

1943 

45.2 

123.8 












Between 1930 and 1936 it was necessary for the stock¬ 
holders to advance to Mississippi River Fuel Corporation 
$3,200,000 that it might meet its bond interest and amortiz4- 
[1014] tion requirements. No dividends were paid untjl 
1936. Since then the dividends have been as shown below: 


Year 

Total 

Per Share 

1936 

$655,220 

$1.00 

1937 

655,220 

1.00 

1938 

327,610 

.50 

1939 

327,610 

.50 

1940 

327,610 

.50 

1941 

655,220 

1.00 

1942 

655,220 

1.00 

1943 

819,025 

1.25 


It thus appears that for six years the stockholders re¬ 
ceived no return whatsoever on their investment. It doe^ 
not seem to me that the above picture indicates this busi¬ 
ness has been a rosy one. 

What about the future of this pipe line company? Ajs 
of today it has a debt of about $7,000,000 that must be paid 
off in installments of $700,000 a year plus interest. The 
stockholders still have at least $6,500,000 in the pot, an<|l 
to date have received a low return on the investment. Ijt 
lias gas purchase contracts that extend until 1952. I be¬ 
lieve on the advice of competent engineers that the pro¬ 
ducers can meet the volume requirements for gas until that 
time. The Company has agreed with the Federal Power 
Commission on a rate of amortization of 3 2 /> percent pe r 
[1015] year. Starting with 1929, that means the business 
would be closed out about 1960. A gas supply must be 
secured to cover the period 1952-1960. This gas must be 
purchased in the open market from producers in fields not 
yet completely developed. That means paying prices tha^. 
will induce development of gas production. Prices now ii|i 
contracts, paid to producers, will not do this. In this proL 
posed regulation, it is assumed that someone can foretelj 
a normal year. Based on what? Certainly not on anyj- 
thing that happened between 1931 and December 7, 1941 j; 
and certainly not on anything that has happened since. 
Undoubtedly, all that can be done is to accept the judgment 
of men who are in close contact with the territory and tli4 
customers of this Company and the uses to which the gai 
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is put. Certainly their estimates are better than estimates 
of men without such experience. But even their estimates 
must be accepted with caution. This is not a mathematical 
problem. 

**#*••* 

[1089] Charles Shuttlewortii 

Direct Examination (resumed): 

Q. Mr. Shuttlewortii, have you those exhibits that show 
the comparison of the first four months of 1943 and the 
first four months of 1944? 

A. I have. 

Q. There were introduced yesterday as Exhibits 41 and 
42, what purported to be transcripts or copies from the 
financial report of the Mississippi River Fuel Corporation, 
which report is dated May 25, 1944—Exhibit 41 being: a 
statement of the total estimated 12 months, with 4 months' 
actual and the rest estimated; and Exhibit 42 being: a com¬ 
parative income statement for the first four months of 

each vear. And there are certain references made, or sub- 
♦ 

totals shown on Exhibit 42, which were placed in there 
by Mr. Blease. 

Now, have you checked those o\ter, and are the figures 
in accordance with the finaneial statement? 

A. They are. 

Q. Now, it was pointed out that with respect to Exhibit 
41, the other operating: costs estimated for the 12 months of 
[1090] 1944, with 4 months’ actual, were some $96,590 less 
than the actual amount of other operating; costs for 1943, 
that notwithstanding the fact that you have testified to cer¬ 
tain labor increases that have taken place in 1944. 

Can you tell us the differences and what makes up the 
differences of the operating costs involved in those two 
figures? 

A. I can. 

(<). Will you please do so? 

A. Other operating costs, in the year 1943, contain 
some expenditures not included in the estimates for the 
year 1944. Past service annuity cost—$91,429, as deducted 
on Schedule 10 of Examiner’s Exhibit No. 3; cost of re¬ 
classifying plant—$4,700, as shown on the same exhibit: 
payment to Laclede and St. Louis County Gas Company, 
in the amount of $26,572, as shown on this exhibit; and in 
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our estimates for the year 1944, we made a reduction of 
approximately $24,000 in the cost of fuel oil to be purj- 
chased and served for certain industrial plants. That 
total reduction amounts to $140,696 by which we would 
have reduced expenses in 1944 under the year 1943. 

Now, we made an increase in the estimates of 1944, ove:• 
the year 1943, of about $50,000 for regular labor. Tha; 
makes a difference of $96,696. 

Q. Now, let’s see. The Gas Purchased is shown a? 
[1091] a less amount for 1944, and what is the explanation 
of that? 

A. The amount shown on the Examiner’s schedule as 
the reduction in the cost of gas for the first four months 
in 1943 was $90,000. The reduction here is $83,407. There 
is a slightly less volume of gas purchased, and our estij- 
mates are not very far from correct. 

Q. Now, as to the purchased gas expense, that is sliowi. 
as less. 

A. By $13,861 here. The Examiners calculated the rej 
duction would be some $14,000 in 1943, and our estimate*) 
are substantiallv correct. j 

Q. Now, on Exhibit 42, comparing the first four monthsl 
of the years 1943 and 1944, there is also indicated here ap 
increase in gas purchased, that is, after the Examiner’s 
adjustments have been made to 1943. What is the explana-j 
tion of that? 

A. The Examiners, I think, have rather over-estimated) 
the actual reductions that were made bv the United Gasl 
Pipe Line Company. 

Q. Well, the figure of $1,116,449, that is the actual) 
amount paid for gas purchased during the first four 
months? 

A. That is correct, and a slightly less volume than the) 
first four months in the previous year. 

Q. Now, here Other Operating Costs are shown for those! 
first four months as being $4,407.08 less than the first 
[1092] four months in 1943. 

A. There are several items that were paid, either dur¬ 
ing 1943, or reductions that were made in 1944, that cause 
a difference of about $27,000, exclusive of labor costs.! 
Now, in maintenance of mains, there was one payment of'! 
$4400 in the first four months of 1943; to which there was 
no comparable payment in 1944. That $4400 was actually I 
1942 expense paid in 1943. 
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Mr. Littman: What kind of an item was that? 

The Witness: It was G. L. Tarleton’s for December, 
1942, that was paid in 1943, and charged in January’ ex¬ 
pense. 

Mr. Littman: That amounted to how much? 

The Witness: $4,440.68. 

Mr. Littman: That would just about represent the dif¬ 
ference between the two periods, wouldn’t it? 

The Witness: Yes. There is really altogether about 
$27,000 of that in similar items. The year 1944 is actually, 
when all adjustments are made, greater than the similar 
period in 1943. 

By Mr. Dougherty: 

Q. Well, you had better go ahead and tell whatever the 
various things are, and make whatever other explanation 
you think should be made about the difference. 

A. Well, I have mentioned this one bill of Mr. Tarle¬ 
ton’s. 

[1093] There are some insurance adjustments. In Janu¬ 
ary, 1943, there were corrections to the insurance accruals 
on the books applying to the years 1941 and 1942, of $1,- 
040.46. There is no such comparable item included in the 
1944 account. 

Liability insurance for the year 1943, the first four 
months, is $2200 more than the liability insurance for the 
first four months of 1944. 

In the year 1943, there was paid $10,865 of past service 
annuities, which were not paid in the first four months of 
1944. 

In the first four months of 1943, there was a charge of 
$2103 to uncollectible accounts, and there is no such charge 
in 1944. 

In the first four months of 1943, we did not receive the 
annual dividend on the annuity fund premiums for current 
service, and we did receive that dividend in 1944, and it 
causes a difference, it makes 1943 higher by $5,141 than 
the same period in 1944. 

In labor costs, for the year 1944 the total labor ex¬ 
pense is $28,648 more than the first four months of 1943, 
which is made up as follows: 

There is $54,230 increase in the regular labor payroll; 
there is $25,581 decrease in the casual labor payroll due 
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to the fact that we have for those four months some 67 me|i 
less on the casual payroll than we had in the previous year 
[1094] for the same period, and that is due to the fact that, 
due to the low prices we have been paying casual labor, we 
haven’t been able to get them. 

Q. Have you any other items? 

A. Those amounts, which I have not totaled in a grand 

total, show that the year 1944, for the first four months, 

is considerable in excess of the first four months in 194.3. 
* 

Q. That is after you have made these comparative ad¬ 
justments? 

A. Yes. 

Q. Mr. Sliuttleworth, it has been suggested to me that 
these casual labor rates come within the jurisdiction o|t‘ 
the War Labor Board. 

A. That is correct. 

Q. And that whatever the prices are that you arc pay¬ 
ing, if you wanted to pay higher prices you would have to 
get the consent of the War Labor Board? 

A. Yes, sir, that is correct. That was done later. 

I 

#*••*** 

11107] By Mr. Dougherty: 

Q. Mr. Sliuttleworth, there has been marked for IdentiJ 
fication as Exhibit No. 47, a statement which you have 
designated as Net Income Statement for Test Year. 

The first schedule, Schedule A, is headed “Net Incomb 
Statement for year 1943 as adjusted, Test Year as ad J 
justed and Increase or Decrease”. 

What is the source of the figures in the column headed! 
“1943”—what other exhibits, I mean? 

[1108] A. This is from Company’s Exhibit No. 14. 

Q. Well, now, can you show me- 

A. (Interposing): May I make a correction on this, that! 
1 see here and had not seen before? 

The headings of Sheet 2 of Schedule A, and the headings 
on Sheet 1 of Schedule A, do not compare. The headings 
should be: “1943” in the first column; “Adjustments” in 
the second column; and “Test Year” in the third column. 

Q. Which page are you talking about, which sheet? 

A. Both of them. However, Sheet 1 is incorrect, since 
it says “Test Year” where it should say “Adjustments”, 
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and “Increase or Decrease” where “Test Year” should 
be. 

Q. Let us get it straight. So far as Sheet 1 is concerned, 
the headings on the second and third columns should be 
reversed, is that it? 

A. Yes. 

Q. Or is it that you want the second column headed 
“Adjustments”? 

A. Yes. 

i 

Trial Examiner: The first column is properly headed, , 
“1943”? 

The Witness: That is correct. 

Trial Examiner: The second column will be headed, 
“Adjustments”? Is that correct? , 

The Witness: That is correct. 

[1109] Trial Examiner: And the third column is properly 
headed, isn’t it? 

The Witness: The third column should be headed “Test | 
Year”. 

Trial Examiner: Mr. Dougherty, will you make those 
corrections in the record copy? j 

Mr. Dougherty: I will do so. I 

Trial Examiner: And on Sheet 2 of Schedule A, the 
headings should be the same as on Sheet 1? 

The Witness: That is correct. 

i 

Bv M?*. Douirhertv: 

•> * * 

Q. Mr. Shuttleworth, what Schedule in Exhibit 14 is 
the one which is the source of the figures in the columns 
on Schedule A, Sheet 1 and also Sheet 2, that are headed 
“1943”? 

A. The source of the figures in the first column, down 
to and including Gas Purchased, is Column (13), Schedule 
A, Exhibit 14. 

Transmission Expenses, as detailed, come from Column 
(13) of Schedule E of the same exhibit. 

Q. That is what sheet of Schedule E? 

A. It is all the sheets, there are 3 sheets. 

Q. You just said Transmission Expenses- 

A. (Interposing): That same Schedule E is the source 
of the Distribution Expenses, Customer’s Accounting and 
[1110] Collecting Expenses, and Administrative and Gen¬ 
eral Expenses, down to Total Operating Expenses, which 




total is also shown on Column (13) of Schedule A of Ex¬ 
hibit 14. 

The remaining figures as shown in column 1 of Schedule 
A of Exhibit 47 come from Column (13) in Schedule A of 
Exhibit 14. 

Q. So, by going to the columns on the schedules in Ex¬ 
hibit 14, these figures that are in the column headed “194$” 
in Exhibit 47 could be checked and identified? 

A. That is correct. 

Q. Now then, will you explain what adjustments y^u 
have made, how you have gone at them, and the reasohs 
for them? 

A. The adjustments in the “Adjustments” column are 
numbered. These numbers compare with paragraph nuijn- 
bers in the “Explanation of Adjustments”, which is the 
last two sheets in this exhibit. The explanations are there 
set forth. 

Q. Well, now, the first explanation, where you speak of 
adjusted gas revenues,—what is the exhibit number thjat 
is referred to there? 

A. I do not know. 

Q. Is that the exhibit that Mr. Davison put in, shoe¬ 
ing volumes for the test year? 

A. There is an exhibit that shows volumes and earnings, 
and I do not have a copy of it. 

11 111 1 Q. Here is the one that shows volumes; this is 
Mr. Davison’s exhibit. Are these the volumes you used 
as the basis? 

A. Yes, those are the volumes that were used as tlie 
basis. 

Q. That is Exhibit 30. 

A. That is correct. 


Q. Now, the last sheet in that Exhibit 30 is a 
lion which shows rates and revenues. 



A. That is the exhibit. j 

Q. And you have used the revenues- 

A. (Interposing) I have used the revenues from that 
exhibit. 


Q. Then will you insert the figure “30” after the words 
“Company’s Exhibit No.”, on the record copy? 

A. Yes, sir. | 

I 

Trial Examiner: The number “30” is to be inserted oil 
the last line of Explanation No. 1, is that correct? 

Mr. Dougherty: Yes. 
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Trial Examiner: Making that “Company’s Exhibit No. 
30”? 

Mr. Dougherty: Yes. 

By Mr. Dougherty: 

Q. Is the calculation you referred to, the one that is 
made for the sheet in Exhibit 30 to which you have just 
referred? 

[1112] A. That is correct. 

Q. The result of that has been to reduce the Operating 
Revenues from Gas Sales bv the amount indicated, of $1,- 
290,145? 

A. That is correct. 

Q. Now, your second adjustment is stated, but why have 
you made that change in dollars with respect to fuel oil? 

A. That represents the sales of fuel oil in lieu of gas. 
It is contemplated that this provision in these contracts 
will be canceled in the near future. 

Q. So, is this a reduced amount that you are consider¬ 
ing, or is that the total fuel oil? 

A. That is the total fuel oil. Schedule B of this exhibit 
shows the total fuel oil purchased which enters into Ad¬ 
justment No. 3. Adjustment No. 2 merely removes from 
revenues that portion of the fuel oil which is represented 
by an equivalent amount of gas. 

Q. However, the adjustment is made on the basis that 
there would be no fuel oil furnished in lieu of gas to these 
particular customers? 

A. That is correct. 

Q. That is, that is one of those non-recurring items? 

A. "We intend it to be so. 

Q. Now, No. 3, which is Gas Purchased, is worked out 
in what manner? 

[1113] A. The total gas purchased for resale, as shown 
above, is multiplied by the average rate of .071 per MCF 
as shown on Schedule 13 of Commission’s Exhibit No. 3, 
and it results in a total adjusted cost of $2,697,365, in place 
of the cost based on 1943 volumes. 

Q. Now, in your Explanation No. 3, you show the quan¬ 
tity of gas purchased, and then certain estimates for Com¬ 
pressor Station Fuel and Other, with the remaining bal¬ 
ance which you have designated Gas Purchased for Re¬ 
sale. Which is the volume that you have multiplied by 
the average unit price you referred to? 






A. The 37,991,000 MCF. 

Q. Then the rest of it would be represented in the Oper¬ 
ating Expenses of fuel items for compressor stations? 

A. That is right. 

Q. You have a blank there, referring to an exhibit, and 
is that also Exhibit No. 30 which should be filled in? 

A. That is correct, that is the same exhibit number as 
in Explanation No. 1. 

Mr. Dougherty: May that also be inserted there, if thp 
Examiner please? 

Trial Examiner: Yes, it may. 

By Mr. Dougherty: 

Q. Your Gas Purchased Expenses you have covered in 
Schedule B. Will you tell us just how that is arrived a{, 
[1114] and what the adjustment is? 

A. There are two adjustments. Total gas purchased 
for test year—the total gas balance, including compressor 
station fuel and other fuel for our own use, is multiplied 
by the average cost of severance and gathering taxes, ajs 
adjusted. That is .21 cents, which is shown on Schedule 
14 of Commission’s Exhibit No. 3. It results in the tota|l 
adjusted cost of severance and gathering taxes of $84,73(), 
in place of $104,803 as actually adjusted for the year 1943. 

Q. And have the adjustments which you show on Sched¬ 
ule B, and the cost as adjusted, been carried forward into 
Schedule A? 

A. They have, on the line “Gas Purchased Expense 
(Schedule B) ”. 

Q. Now, Item No. 4 shows that you are reducing Com¬ 
pressor Station Labor. How did you arrive at that esti¬ 
mate? 

A. We estimated that there will be a reduction in labor 
costs in approximately the same proportion as the reduc¬ 
tion in fuel. That is a purely problematical figure, and 
Mr. Simonds and I made that estimate. 

Q. Now, you said in proportion to the reduction ill 
fuel- 

A. (Interposing) In proportion to the reduction in sales), 
I should have said. 

Q. And is that adjustment simply the dollars that result 
[1115] from the application of that proportion? 

A. That is correct. 
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Q. What about Adjustment No. 5? 

A. That adjustment is the same thing, the proportion 
of reduction in sales volume is applied to the compressor 
station supplies and expenses. 

Q. You have given an explanation for your adjustment 
to compressor station fuel, which indicates that a greater 
reduction is applied there than represented by the sales 
reduction proportion. Will you explain that? 

A. That is true. The compressor station fuel does 
not rise in direct proportion to the amount of gas pumped. 
As the engines are run at over their rated capacity—as 
they were during the year 1943—the engine efficiency falls 
off and they take much more fuel per thousand cubic feet 
of gas pumped than they do if they are run below their 
rated capacity. 

A curve was plotted for a few years, and a figure picked 
out of the curve on this volume of gas, and it results in a 
considerably greater decrease in compressor station fuel 
than would be indicated by the percentage reduction in 
sales. 

Q. Now, is the same thing true with respect to Item 7, 
which has to do with compressor station equipment? 

A. Equipment maintenance, yes, sir. 

Q. That is, however, you say, in direct proportion 
[1116] to a reduction in the sales volume? 

A. We have used that approximately direct proportion 
due to the difficulties that you might get into, and the con¬ 
troversy that might arise, if some different figure were 
used. That is not, I am sure, our judgment that that takes 
place in exactly that proportion, but that is the figure that 
we have used. 

Q. Well, have you any other method of determining what 
the reduction in the maintenance of compressor station 
equipment would be, than the use of this ratio? 

A. That is an engineering problem, Mr. Dougherty, that 
I would hesitate, as an accountant, to testify to. 

Q. Did Mr. Simonds collaborate with you on the prepara¬ 
tion of that figure, then? 

A. That is correct. 

Q. With respect to the other adjustments, are they 
indicated in the explanations following,—rate case expense, 
Capital Stock and State Income Taxes, and reduction of 
interest? 
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A. That is correct. Those are explained in the numbered 
paragraphs. 

Q. Now, when you make all your adjustments, you come 
out to what difference in Operating Revenue Deductions ? 

A. I have $710,160 less operating revenue deductions i 
than for the year 1943 as adjusted on our Schedule 1 of j 
[1117] Exhibit 14. 

Q. I note with respect to both Depreciation and Amor¬ 
tization, and Federal Income Taxes, you refer to Exhibit 
No. 37. Are those computations made in Exhibit 37'? 

A. Yes, sir. 

Q. And is that- 

A. (Interposing) The computation in the last line is 
made in Exhibit No. 37. The computation in the first 
column is taken from Schedule 1 of Exhibit 14. 

Q. Then Exhibit 37, Schedule E, is apparently a cal-1 
culation of Federal Income Tax, and is that the schedule 
in Exhibit 37 which contains the computation showing the 
estimated income tax on the test year, of $736,804? 

A. That is correct. 

Q. And when you come out to the end, you show a net 
operating revenue decrease of $623,299? 

A. That is correct. 

Q. Are there any other items that you think should be ' 
explained at this time, Mr. Shuttleworth? 

A. I have shown the Adjustment 10 in two places. It 
covers Other Income, and Income Deductions outside of 
Interest on Long Term Debt. Some years Other Income 
exceeds those Income Deductions aside from Interest on 
Long Term Debt, and in other years they are less. It is 
very difficult to project the effect of that entry, so I have 
[111S] disregarded them. As a matter of fact, in the j 
year 1943, as adjusted, they almost wash out, being about 
a $1,000 difference. 

Q. The adjustment you make in that connection would 
have an effect in the computation of your estimated Fed¬ 
eral income taxes, would it not? 

A. That is correct. 

Q. But except for that, it would have no other effect in 
your operating expenses? 

A. It would have no effect in the operating expenses, 
it would all be down below the net operating revenue cal¬ 
culation. 
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Q. But as I understand it, in making your calculation 
of Federal income taxes, you would take into consideration 
Other Income and Other Income Deductions? 

A. That is true. 

Q. Now, this Exhibit 47 shows that the adjustments 
which you are making take out of Other Income $11,444, 
and out of Income Deductions $10,391. If you had left 
those in, that would have increased the taxable income 
by about $1100, would it not? 

A. That is correct. 

Q. So that the effect of this particular adjustment 
would be that a lesser amount of Federal income tax would 
be included for the test year than if those two items were 
left in? 

[1119] A. That is correct. 

Q. And as you say, because of the variance one year 
from another, you have decided not to give any considera¬ 
tion to those items? 

A. I have no way of estimating whether that would be 
a plus or minus figure in any future year. 

Q. With respect to your Interest on Long Term Debt, 
have you reflected the actual estimated interest in accord¬ 
ance with the present contract covering the borrowed 
money? 

A. That is true; for the year 1944, $171,400 is approxi- 
matelv the amount of interest that we will pav. 

Mr. Dougherty: I think that is all the direct on that 
exhibit, Mr. Examiner. 

Trial Examiner: Counsel for The Laclede Gas Light 
Company may cross-examine the witness. 

Mr. Sloate: We have no questions. 

Trial Examiner: Counsel for the City of St. Louis? 

(No response.) 

Trial Examiner: Counsel for The St. Louis County Gas 
Company? 

Mr. Quigley: No examination, Your Honor. 

Trial Examiner: Counsel for the Federal Power Com¬ 
mission? 

Mr. Littman: I would like to ask a few questions about 
this exhibit at this time, reserving, however, the right to 
cross-examine further, because I have just received this 
[1120] exhibit a few minutes ago. 
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C ross-examination. 

Bv Mr. Li ttman: 

- 

Q. Mr. Shuttleworth, referring to page 1 of your Ex¬ 
planation of Adjustments in Exhibit 47, did you make the 
estimate of Regulatory Expense shown down there near 
the bottom of the sheet in paragraph 8, in the total amount 
of $125,000? 

A. I did not. I discussed that with various people in 
the case, and that was the figure that was decided 
as the probable cost. 

Q. Who were those persons? 

A. Mr. Dougherty was one. 1 believe Mr. Comfort wasj 
present at the time. 

Q. Anyone else? 

A. Well, I do not know, I was not there the whole time. 
The question came up—oh, Mr. Simonds was present —\ 
and I asked Mr. Simonds a little later what price T should) 
use in that column, and was told $125,000. 

Q. That is, Mr. Simonds told you that? 

A. Mr. Simonds told me that that was the result of thei 
discussion regarding that. 

Q. Well, then, this represents not your judgment, but 
someone else’s? 

A. Not my judgment at all. I have no way of estimating 
[1121] that figure. I do not know how much these casesl 
cost, since this is the first one that I have had any experi¬ 
ence with, that is, with the Federal Power Commission. 

Q. Mr. Shuttleworth, is any part of the reclassification 
study costs included in the $125,000? 

A. Oh, no, that is completed. 

Q. This is exclusive of any and all of such expense? 

A. That is correct. 

Mr. Littman: Mr. Examiner, it seems to me that this 
figure should be supported. I believe as the record now 
stands this does not represent this witness’ estimate. If 
it is to be further supported—I shouldn’t use the word 
“further” in that statement—if it is to be supported, we 
would like to have—and if any claim is to be made for it— 
we would like to have a detailed statement of such regu¬ 
latory expense showing first the amounts actually paid to 
date, and then the amounts estimated to be paid in the 
future, by persons who are rendering the services, by i 
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amounts for each of those persons as between the amounts 
actually paid and estimated to be paid, and the precise 
nature of the services that have been rendered and which 
are to be rendered. 

Mr. Dougherty: We will have that information, before 
the hearing in Washington, for you, so that you can have 
time to study it and ask all the questions that you wish 
at that time. 

Mr. Littman: If you could give us such a statement in 
[1122] advance of the hearing, it would be appreciated. 

Mr. Dougherty: Yes, before the hearing we will furnish 
you with that statement. It has not been prepared in 
detail now. This is sort of an over-all estimate, because 
it involves estimates of a number of things in the future, 
in the way of time and work that have not yet taken place. 
Therefore, it is naturally an estimate in that respect. 

Tlie Witness: I requested that some estimate be made, 
because I had to use an estimate in this exhibit. 

By Mr. Littman: 

Q. But you are not taking any responsibility for this 
figure? 

A. Xo, I do not know anything about that. 

Mr. Littman: That is all, with the reservation that 1 
have heretofore made. 

Trial Examiner: Further cross-examination of the wit¬ 
ness on Exhibit 47 will be deferred. 

Mr. Dougherty: If the Examiner please, Mr. Shuttle- 
worth has prepared an income tax calculation, which I 
understand is in response to a request made by Mr. Litt¬ 
man, and I don’t know whether Mr. Littman wants that 
put in now or not, since it was at his request, or what he 
wishes to do with it. But it has been prepared and was 
furnished to him last night. 

That is the only other item we have remaining now with 
this witness, I believe. 

[1123] Mr. Littman: Well, we have received the calcula¬ 
tion, we received it late alst night, and it is simply support¬ 
ing the data which shows the calculation requested. Perhaps 
later we will want to offer it as an exhibit, but for the 
present we will not have it identified. 

Trial Examiner: You don’t wish at this time to ask this 
witness any further questions about it? 
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Mr. Littman: No, because as I say, we just received it 
last night. It has a very elaborate algebraic calculation 
in here that is enough to cause any lawyer to wonder how 
these accountants do these things. Certainly, it can’t be 
fathomed by me, I know, in the short time I have had to 
look at this exhibit. It mav never be fathomed bv me, in 
all probability. 

Mr. Examiner, I believe this might be an opportune 
time, if you are through with Mr. Shuttleworth- 

Mr. Dougherty:((Interposing) Do I understand that for 
the present you do not wish to have this income tax calcu¬ 
lation identified or given an identifying number? 

Mr. Littman: That is correct. 

Mr. Dougherty: I think, Mr. Littman, I should advise 
you in that connection, about any use of 4 percent depreci¬ 
ation for income tax purposes, that it is my contention 
that the 3 1 /* percent rate for annual depreciation I think 
is to be used for all purposes wherever annual deprecia- 
[1124] tion is to be considered in this case. In other words, 
as we have stipulated, that is, for the purpose of this pro-j 
(•ceding, 3M> percent is the annual rate. 

Then it is my contention that wherever annual deprecia¬ 
tion enters into the case, that 3M> percent is it. 

Mr. Littman: Is that your interpretation of the stipula-! 

tion? Is that what you mean to sav? 

* 

Mr. Doughertv: Yes. 

Mr. Littman: Well, that is very distinctly not our un¬ 
derstanding of the stipulation. The stipulation covers 
the 3 V* percent rate of depreciation for the purpose of 
determining the proper operating expense or depreciation 
expense before taxes, and it does not at all contemplate, 
and never was intended to cover, depreciation for tax pur¬ 
poses. 

Mr. Dougherty: Well, I thought I would tell you now. 
I don’t thnik we need to argue that now, we can do that in 
Washington, but I didn’t want to wait until then to tell you.i 
My intention was that when you started to go into the 
question of this 4 percent depreciation computation, sim¬ 
ply to bring the point up then. The stipulation speaks for 
itself, and any other comments or discussion about it can 
be raised in Washington; and since it isn’t being identified 
now, I am only raising the point now so that you will know 
about it, that is all. 
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Mr. Littman: Well, I am very, very mucli surprised at 
[1125] Mr. Dougherty’s statement. It is wholly contrary 
to our understanding of the stipulation. We can’t stipu¬ 
late what the income tax department is going to charge for 
depreciation. It is altogether outside our jurisdiction, and 
it raises a very, very serious question in this proceeding. 

Certainly it was the last thing I had in my mind, I know, 
when I signed that stipulation, that any such item was to 
be considered in connection with income tax, and so far as 
I know the Commission has not approved the stipulation, 
and I shall verv seriouslv consider the advisability of bring- 
ing this matter before the Commission and taking it up 
with them as to whether or not this thing should be ap¬ 
proved, in view of what appears to be a misunderstanding. 

I do want to make it very clear on the record that Mr. 
Dougherty’s understanding is distinctly contrary to mine. 
This stipulation was not intended by the Commission’s 
staff to cover depreciation in so far as income tax allow¬ 
ances are concerned. 


[1126] O. H. Simonds. 

Direct Examination (resumed) 

Q. Mr. Simonds, there has been marked for Identifica¬ 
tion as Exhibit No. 48, a document which contains a number 
of schedules, and which apparently relates to the question 
of allocation. 

Was that exhibit prepared by you? 

A. Exhibit 48 was prepared by me, using a cost of service 
for the so-called test year, based upon Mr. Shuttleworth’s 
previous exhibit, Exhibit No. 47. 

Q. And should the figure “47” be written in on the first 

sheet of vour exhibit in the second line? 

* 

A. Yes, on the first sheet, second line; and similarly on 
the third sheet, second line- 

Q. (Interposing:) When you say “third sheet”- 

A. (Interposing:) I include the schedule as the second 
[1127] sheet. 

Q. You are referring to the description or the descrip¬ 
tive matter that relates to Schedule B? 

A. Yes, sir. 

Q. Is there any other place? 
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A. Similarly, the description referring to Schedule C. 

Q. Turning to Schedule D, the last one in Exhibit 48, are 
the figures there under the column Cost of Service Ad¬ 
justed, the figures as are shown for various operating 
expenses, depreciation and taxes, in the Exhibit 47 of Mr. 
Shuttleworth in the column that is headed “Test Year”? 

A. I believe so, Mr. Dougherty, with a minor exception, 
which was an error, with respect to the item Depreciation 
appearing in Schedule D as $813,399, and I believe it is in 
Exhibit 47 at $25 more than that, or a total of $813,424. 
That was an error that was recently discovered. 

Q. Which is the correct figure? 

A. I believe $813,424. 

Q. $813,425 is in the other exhibit. 

A. Then that is right, and the error was $26. I thought 
it was $25. 

Q. Well, at any rate, the number of dollars of deprecia¬ 
tion which you have in your Cost of Service is, as you 
state, $813,399? 

A. Yes, sir. 

[1128] Trial Examiner: Are the correct figures $813,425 
or $813,424? 

The Witness: I do not have that Exhibit 47 with me. 

By Mr. Dougherty: 

Q. Mr. Simonds, the copy of Exhibit 47 which I am show¬ 
ing you shows, on Schedule A, Sheet 2, Depreciation under 
the Test Year of $813,425, and Mr. Shuttleworth has just 
indicated to me that that is the figure. So that the figure 
vou have should be increased to that amount. 

Mr. Dougherty: I might say, Mr. Examiner, that in 
Schedule A, Sheet 2 of Exhibit 47, the adjustment column 
figure I thing must be wrong, which we will have to correct 
later, because the sum of the adjustment and the deprecia¬ 
tion in the 1943 column does come to $813,399; whereas, the 
correct figure, I am advised, is not that, but is $813,425. 
So that there will have to be that correction made when Mr. 
Shuttleworth returns to the stand. 

By. Mr. Dougherty: 

Q. Mr. Simonds, I also call your attention to Exhibit 37, 
where the depreciation is set up, and on Schedule A of 
Exhibit 37 you will note under Additions During 1944, as 
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computed, that the total is $813,424.63, which apparently 
has been rounded out to $813,425. 

A. I notice that. 

Q. Are there any other differences or discrepancies 
[1129] between the dollar figures in your Exhibit 48, 
Schedule D, and either of the exhibits which you have used 
as a source for those figures? 

A. Not that I am aware of. 

Q. Now, your return at 6 V 2 percent, which you have 
included, is $876,747, and I am now showing you Exhibit 37, 
Schedule A, where there is indicated the same dollars for 
return. Is that the figure you have used? 

A. It is, sir. 

Q. Air. Simonds, in dividing the cost of service adjusted 
for the test year, the total of which you show as $7,070,465, 
and which would be increased, then, by the $26 difference 
in depreciation, that has been spread by you between de¬ 
mand, commodity and direct charges in what manner? 

A. In the same manner followed in corresponding ex¬ 
hibits for the years 1942 and 1943, numbered Exhibits 43 
and 44. 

Q. Now, would the difference of the $26 on depreciation, 
when you have finished the various computations and alloca¬ 
tions, make any noticeable difference in the result? 

A. I would say that it would not. 

Q. So that it is not your intention to re-compute these 
figures for the purpose of bringing this other $26 in? 

A. I would be very glad to do it, of course, although in 
view of the fact that this statement is an opinion as to 
[1130] what will take place in the test year, I doubt whether 
it is within $25 accurate. 

Q. Well, the amount when spread probably would not be 
noticeable in many dollar figures, would it? 

A. It would be very negligible, I think. 

Q. After you had spread the total cost of service ad¬ 
justed for the test year to the demand costs, commodity 
costs and direct charges, did you then proceed in allocating 
those costs to the different utility customers and to the firm 
industrial and interruptible industrial business in the same 
manner as you did for the years 1942 and 1943, as shown in 
your Exhibits 43 and 44? 

A. I did, after computing the probable maximum daily 
demand. 

Q. Well, now, first, then you do have on Schedule A of 
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Exhibit 48 the sales volume for this test year. Is that the 
sales volume which is shown in Exhibit 30, Mr. Davison’s 
exhibit ? 

A. Yes, sir. 

Q. That is, where you show for the total system 37,566,300 
MCF, you took it from his estimates? 

A. I did, sir. | 

Q. And the Crossett figure of 1,483,000 MCF likewise 
was taken from there? 

A. Yes, sir. 

[1131] Q. How, then, did you go about arriving at this 
coincidental peak day of firm gas which you have shown in 
your second column on Schedule A? 

A. By a consideration of the load factors of the respective 
customers’ sales over the period 1940 to 1943, inclusive, 
with special emphasis on 1942 and 1943, and giving consid¬ 
eration to the nature of the decreased sales where such de¬ 
creases were made, and conversely, giving consideration to 
the nature of the increases where indicated. 

I refer particularly to the reduction in some cases of thej 
high load factor industrial load, and some increase in the| 
poorer load factor resale load. 

Having arrived, then, at an opinion as to a probable load] 
factor for each class of resale customer and the industrial 
firm customers, I applied that to the respective salesl 
volumes of such customers and arrived at probable peak 
days during the heating season following that of the test 1 
rear. Having then determined the dav of maximum firml 
gas demand, I proceeded in the spreading of the cost ofj 
service as between these customers in exactlv the same! 
manner as followed in Exhibits 43 and 44. 

Q. Do I understand, then, that you made the computation 
of load factor after a consideration of actual load factors! 
for the two previous years? 

[1132] A. Really, from 1940 through 1943, but with spe-j 
cial emphasis on 1942 and 1943. 

Q. And those load factors of the previous years were] 
based on what days? 

A. For 1942, they were based on January 25, 1943; and I 
for 1943, they were based upon January 7, 1944. 

Q. Are those the days which you have used as the peak 
days for firm industrial and utility resale gas? 

A. They are. 
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Q. Does this load factor result which you get for each 
company, then, constitute a figure that does have judgment 
included in it? 

A. Yes, sir. 

Q. That is your judgment, applied to the past load factor 
conditions, and operations of the company, and sales to each 
of these utility customers? 

A. Yes. 

Q. After having arrived at that, you say you proceeded 
in the same manner to divide your demand costs, commodity 
costs, and direct charges, just as you did for the years 1942 
and 1943 in your previous Exhibits 43 and 44? 

A. That is correct. 

Q. Then with respect to Schedule B, you used the same 
peak day figures as you have on Schedule A? 

A. Yes, sir. 

[1133] Q. And the difference here, on this Schedule B, is 
the same as the differences between Schedules B and Sched¬ 
ules A in your Exhibits 43 and 44? 

A. That is correct, in that they give consideration to the 
interruptible gas on that day. 

Q. Now, then, on Schedule C, what have you used there in 
connection with your volumes or peaks or load factors? 

A. The load factors of the respective customers are dif¬ 
ferent when related to the maximum day of system de¬ 
mand, and that of firm gas demand. Accordingly, in 
determining the probable coincidental peak day of the 
system, I gave consideration to the coincidental peak day 
of the system in the years 1940 to 1943, inclusive, with 
emphasis on the years 1942 and 1943. 

Q. Well, in starting out to arrive at this coincidental 
peak day which you show on Schedule C, you start with 
the same annual sales volumes as you used for Schedules 
A and B ? 

A. Yes, sir. 

Q. And in arriving at the load factor percentages which 
vou show on Schedule C, the basis w’hich vou used was dif- 
ferent, was it, than that used for the load factor percentages 
on Schedules A and B? 

A. It was different for the reason that the load factors 
in Schedules A and B were related to the maximum day of 
firm gas; whereas, under Schedule C, they were related to 
[1134] the maximum day of system gas. 
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Q. What maximum system days did you use in working 
out your load factors which you show on Schedule C? 

A. I used specifically March 3, 1943, as applicable tcj 
the 1942 operations; and February 14, 1944, as applicable) 
to the 1943 operations. 

Q.Are those the system peak days which Mr. French 
used in his Exhibits 10 and 11? 

A. They are. 

Q. Having started with those two system peak days, di<j 
you make the same sort of computation, using your judgj 
ment in working out the computation, to arrive at the loaq 
factor percentages on Schedule C? 

A. Yes, sir. 

Q. Then did your next computation result in the con 
struction of this coincidental peak day of the system peak? 

A. Yes, sir. 

7 ^ ^ 

Q. I note that the total system peak, including Crossett; 

on that day was 133,664 MCF—that is, not on that day but[ 
as constructed on your Schedule C—whereas, the peak dajj 
which you show on Schedule A is 121,084 MCF. 

A. Yes, sir. 

Q. Do you know whether the relationship between those 
two figures follows closely the relationship between the 
figures for the actual days used in 1942, 1943 and 1944, 
[1135] as a basis for your computation? 

A. I can calculate that if you wish, Mr. Dougherty. 

Q. Well, will it take long to do it? 

A. No. 

Trial Examiner: We will take a recess for five minutes, 

(Whereupon, a five-minute recess was taken, after which 
the hearing was resumed as follows:) 

11136] Trial Examiner: Please come to order. 

By Mr. Dougherty: 

I 

Q. Mr. Simonds, in your Exhibit 43, Schedule C, th([ 
system peak day used, of March 3, 1943, shows a total 
system delivery of 141,391 MCF, and the firm peak day 
used on Schedule A of the same Exhibit 43 is 128,856 MCF. 
Then, for the year 1943, in Exhibit 44, the system peak day 
of February 14, 1944 is shown as 140,822 MCF, and that for 
the firm peak dav of Januarv 7, 1944, is shown as 133,76() 
MCF. 
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Will you state the relationships between the system peak 
day and the firm peak day for each of the three years in 
question, that is, those used for the year 1942 in Exhibit 
43, and for 1943 in Exhibit 44, and the test year, Exhibit 
48? 

A. As respects 1942, the system gas peak was, in round 
numbers, 110 percent of the firm gas peak; in 1943, the 
system gas peak was, in round numbers, 107 percent of the 
firm gas peak; and for the test year, in round numbers, the 
system gas peak, as taken, is 110 percent of the firm gas 
peak. 

Q. Now, then, referring to Schedule C of Exhibit 48, after 
having computed the peak quantities for each separate 
customer, and as a group of Firm Industrial and Inter¬ 
ruptible Industrial, did you then follow out the same meth¬ 
ods, as you have previously described them, used for the 
Schedule C computations in Exhibits 43 and 44? 

[1137] A. Yes, sir. 

Q. Then could it be said that the computations and the 
results shown on the respective Schedules A of Exhibits 
43, 44 and 48, and likewise the Schedules B and C of those 
exhibits, are comparable as to method, and that the differ¬ 
ences result from different volumes, different peaks, and 
the fact that different years are involved? 

A. Yes, and different costs of service. 

• **•••• 

[1163] Mr. Littman: Mr. Shuttleworth is here. Maybe lie 
can give us the dollar figure on the increase in revenues for 
the first five months of 1944 over the first five months of 
1943. 

Whereupon, Charles J. Shuttleworth resumed the stand 
and testified further as follows: 

Cross-examination (resumed). 

By Mr. Littman: 

Q. Can you answer that? 

A. $49,052.97 increase in revenues—that is, gas service 
revenues—for the first 5 months in 1944 over the first 5 
months in 1943. 


• •••••• 









[1174] W. Z. Davison. 


Cross-examination. 

By Mr. Littman: 

Q. Mr. Davison, this Exhibit 52 shows quite clearly that, 
there were no 24-hour periods at any time during the year 
1943 during which all of your interruptible customers were 
completely curtailed, does it? 

A. The day on which the greatest number of interruptible 
customers took no gas was on December 17, and also bn 
December, I think it is 15- 

Q. And how many interruptible industrial customers clo 

vou have for that one dav? 

* * 

A. 16 or 18 on those days, December 15th and 17th. 
[1175] Q. Well, that answers the question. In oth^r 
words, there were at least from six to eight customers cjn 
December 15 and December 17 who were not curtailed 
during those days? 

A. That were ordered completely curtailed, but they took 
some gas. 

Q. They took some gas and did not comply with the ordei}? 

A. That is correct. 

! 

• * * * * • • 

Direct examination. 

Bv Mr. Doughertv: 

I 

Q. Mr. Davison, is the statement which has been marked 
for identification as Exhibit No. 53 the one which you pre¬ 
pared at my request and which shows the actual quantities 
of gas taken by certain interruptible customers on the three 
days listed in December, that is, December 15, December 16 
and December 17? 

A. It shows the volume of gas that was taken by thesjc 
customers, interruptible customers, as indicated by thb 
[1176] daily-weekly flow sheets that are made up by thb 
chart department from the charts as they come into thb 
office. 

Q. Well, those figures which you have under the columnj» 
of the three dates, which columns are headed “Gas Takei'i 
Under Interruptible Contracts” are figures which have beeh 
taken from the weekly reports? 
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A. Yes, sir. 

Q. And those weekly reports are in turn based upon the 
daily charts? 

A. Yes, sir. 

Q. So that, in your opinion, these represent the com¬ 
pany records as to the quantity of gas taken by those 
various customers listed on the davs stated in the exhibit? 

A. There may have been some correction made to these 
figures before the bill was sent to the customer, but these 
records are compiled daily and it is only very rarely that 
ail error does show up in the figures. But these are a 
matter of company record, and so far as operations are 
concerned these represent the volumes of gas taken by those 
customers. 

Q. These are the figures that are shown on these weekly 
sheets that you talk about? 

A. Yes, corrected to 14.9 PSIa. 

Q. Now, you have stated, with respect to December 15, 
that that is the date when all interruptible customers had 
deliveries of gas ordered completely curtailed all day. Now, 
[1177] what is the source of that information? 

A. The work sheet, interruption work sheet, indicated 
that on December 15 all interruptible customers were or¬ 
dered to completely curtail the taking of gas. 

Q. Now, will you turn to the list of customers that are 
shown in this Exhibit 53 and take up the ones that did take 
gas on December 15? The first one appears to be Glen 
Park Glencoe Lime Company. This statement indicates 
that on each of the three days of December 15,16 and 17 that 
company took some gas, and you have a footnote opposite 
the name of that company. Will you explain the significance 
of that footnote and why that company took gas on that day? 

A. The contract in effect with the Glen Park Glencoe Lime 
Company is a surplus contract and is not interruptible in the 
normal operation of the company. It is the type of contract 
which is on the borderline between an interruptible contract 
and a firm contract. 

Q. Well, did you in this period on December 15 or any of 

these other davs when vou sav vou ordered off all the 
• » » • 

interruptible contracts, order the Glen Park Glencoe Lime 
Company to cease taking gas? 

A. No, sir. It was not an interruptible contract, and 
for that reason they were not ordered to cease taking 
gas. 




Q. You say you treat that as what you call a surplus cob- 
tract? 

[1178] A. Yes. 

Q. If you needed to interrupt further gas deliveries after 
all of the customers who took the gas under the interruptible 
contracts had ceased taking gas, would you make a curtail¬ 
ment of such a surplus contract customer before you would 
make a curtailment of firm gas customers? 

A. It would be the normal operation of our contracts tlo 
do that. 

Q. Now, the next customer that is shown as taking gs[s 
on those dates, or on December 15, I should say, is th[e 
Laclede Christy Clay Products Company. Can you off(jr 
any explanation on the takings of that customer? 

A. The only explanation I could give for taking that 
volume of gas would be the amount required to operate the 
automatic controls on their boilers, or under the boilejr 
operating the automatic control. 

Q. You have listed in a column on this same sheet cer¬ 
tain figures, and the heading of the column is “Normal 
Demand MCF/Dav.” What do those figures indicate? 

A. They indicate the amount of gas that the customer 
would take on his average operating day during that tim|e 
of the year. 

Q. And with respect to Laclede Christy Clay Products 
Company you show that as 791 M.c.f., which is substantially 
10 times as much as was actually taken on December 15? r 

A. Yes, sir. 

[1179] Q. Now, the next customer that took gas on that 
day is Alpha Portland Cement Company, and you have a 
footnote against that name which says “500 M.c.f. per day 
permit firm gas commitment.’’ Now, will you explain that"? 

A. We have a letter agreement as a part of the contract 
with the Alpha Portland Cement Company permitting the^i 
to take 500 M.c.f. per day for the operation of coal-drying 
equipment, which is a firm gas commitment, and on that da^ 
when they were cut down to 78 M.c.f. they could have taken 
an additional 422 M.c.f. on a firm gas commitment. 

Q. Wait a minute. You say they were getting 78. Tha,t 
is not Alpha Portland Cement. 

A. Oh, I beg your pardon. They were 169 M. c. f. over 
their firm gas commitment. 

Q. Is there one contract with Alpha Portland Cement 
Company that covers the gas which you say is a firm gajs 
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commitment for 500 M. c. f. per day plus additional gas 
which is provided in the contract which may be interrupted 
on short notice? 

A. Yes, sir. 

Q. Then, it would be the excess taken by Alpha Portland 
Cement Company over 500 M.c.f. per day that would be the 
interruptible gas taken on that day? 

A. Yes, sir. 

Q. Now, will you take up the next one? There is the 
National Lead Company which on December 15 took 310 
[11801 M. c. f. Explain that. 

A. 310 M.c.f. would be the approximate requirement of 
the gas that is used to operate the black ash roaster in their 
plant. This particular kiln has no standby facilities pro¬ 
vided. Although I cannot state as a certainty that that is 
what the gas was used for, that is approximately the de¬ 
mand of that kiln. 

Q. There, again, that quantity taken is a small fraction 
of the normal day demand as you have indicated it ? 

A. Yes. 

Q. Now, the next customer on that day was National 
Enameling and Stamping Company which your statement 
shows took 420 M.c.f. and that the normal demand for that 
customer would be 643 M.c.f. 

A. I checked with the National Enameling and Stamping 
Company on that and they said they were having trouble 
with their oil pump and that was the reason for them not 
being able to be completely off the line and taking almost 
as they do on a normal day. They curtailed their produc¬ 
tion from the boilerroom but they could not operate their 
oil-burning facilities. 

Q. Would you say it was because their standby equip¬ 
ment could not take over the load? 

A. That was the reason for it. 

Q. The next one is the Aluminum Ore Company which 
111811 took on December 15,1,087 M. c. f. with a normal day 
demand of 6,428 M.c.f. You also have a footnote against 
that name which says “6,000 M.c.f. per month firm gas 
commitment.” Now, explain that. 

A. 6,000 M.c.f. per month firm gas commitment is slightly 
in error. Their contract provision is for 200 M.c.f. per day 
that they are permitted to take on a firm gas basis. 

Q. If you multiply 200 M.c.f. by 30 you get the 6,000? 

A. I get the 6,000. That is the reason I used it. 







Q. Well, the amount of gas which Aluminum Ore Com! 
panv on December 15 took as interruptible gas then woulq 
have been how much! 

A. Would be 887 M.c.f. 

Q. The next customer is the Lewin Mathes Corporation 
which is shown as taking 16 M.c.f. 

A. Yes, sir. 

Q. What is that gas used for ? 

A. That is the gas required to keep the pilot lights lighted 
in their boiler. I explained previously that this customeij 
had a very poor standby oil-burning set-up, and the tank 
line was frozen up during that period and he could not 
operate, so he just carried enough fire to keep his boilers 
from freezing up. 

Q. Then, the Laclede Power and Light Company, Mound 
Street, took 751 M. c. f. on December 15. Can you explain) 
that? 

A. No, sir, I cannot explain that. 

[1182] Q. What is the gas used for at that point? 

A. Used in operating the boilers. 

Q. That is boiler fuel? 

A. Yes. 

Q. That would indicate that they did not simply get off 
the line completely? 

A. That is right. 

Q. As they had been requested. 

A. Yes, sir. It is frequently the practice in curtailing to 
carry a good pilot light on an oil-fired boiler so that they 
eliminate any danger of losing their fire completely on a 
swing to the load. 

Q. You stated with respect to this exhibit, with respect 
to December 16 and 17, that these were days when all in-1 
terruptible consumers but one had deliveries of gas ordered 
completely curtailed all day. Do you happen to know off¬ 
hand which one of those was not ordered to be taken off? 

A. Batesville White Lime Company. 

Q. That is shown as the second consumer listed as 
Arkansas Power and Light Company and then in paren- j 
theses (Batesville White Lime). Is that a customer of 
Mississippi direct or is it a customer of Arkansas Power 
and Light Company? 

A. It is a customer of Arkansas Power and Light Com¬ 
pany. 
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Q. Why do you carry it under your list of interruptible 
contracts on this exhibit? 

[1183] A. We have a special agreement with the Arkansas 
Power and Light Company whereby this customer will be 
interrupted and for that reason we carry it as an inter¬ 
ruptible customer. We have a contractual right to inter¬ 
rupt it. 

Q. On those two days, December 16 and 17, you did not 
ask that company to get off the line? 

A. The customer was asked to curtail on the 14th com¬ 
pletely and about, if I remember correctly, 2 o’clock in the 
afternoon we received a wire that they had ceased taking 
all gas, so they were off completely on the 15th, and on the 
morning of the 16th they were given permission to come 
back on to use gas. That shows a lower volume than their 
normal day. Then, on the 17th they were back on produc¬ 
tion. 

Q. Now, with respect to December 15 the number of 
customers who took interruptible gas would be how many? 

A. December 15? 

Q. December 15, having in mind that you are excluding 
Glen Park Glencoe Lime Company as an interruptible cus¬ 
tomer. Would that be S? 

A. Eight, yes, sir. There were 10 who took no gas. 

Mr. Littman: Before you go into the next exhibit, I 
would like to ask the witness to explain how he arrived at 
these figures shown in the column headed “Normal De¬ 
mand M. c. f./Day.” 

The Witness: Taking the approximate average take dur¬ 
ing the week as shown by our weekly flow sheet- 

[1184] By Mr. Littman: 

Q. During what week? 

A. During the week of December 15, 16 and 17. The 
demand of these customers will change due to the changes 
in the temperature. For some of these customers a large 
part of the gas is used for heating. 

Q. You took the quantity consumed by each of these cus¬ 
tomers in the -week which contained the days December 15, 
16 and 17, that particular week, and then just divided it 
by 7 days? 

A. No. 

Q. How did you do it, as a mechanical matter? 
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A. Take the Aluminum Ore Company, the Aluminum 
Ore Company has but very little heating gas used in theij- 
plant, and the operation during that period of the year 
would be about six and a half million cubic feet per day 
of the Aluminum Ore Company. 

Q. My question is: How did you arrive at the six and one| 
half million? 

A. By knowing how much gas these customers have taken 
in the operation of their plant. 

Q. Over what period? 

A. In a normal operating day. A normal operating day 
probably does not mean very much to a person that is notj 
familiar with the operations of these plants. 

[1185] Q. It does not mean anything to me until you tell 
me what it is. 

A. In the Pittsburgh Glass Company, we know how many 

boilers they operate in the plant, and I know to operate the 

boilers it will take approximately a million and a half 

cubic feet of gas a day. These figures here were made up 

from the total week during that time of the year when they 

operated every day without any curtailment on that plant. 

Your question of a moment ago was whether I would take aj 

week and divide by 7. That would be true. That is the 

onlv wav I could arrive at it. 

* * 

Q. What week did you take for the Pittsburgh Glass 
Company, for instance? 

A. I do not recall whether I took the week preceding this 
or not. I would have to check back on the work sheet to| 
find out the definite answer to your question. 

Q. What caused you to take the week preceding it rather j 
than the week succeeding this period? 

A. I could take either one. 

Q. What caused you or influenced you to take one rather j 
than the other? 

A. I know we would find but very little difference this 
time of the year in the operation. 

Q. Did you use the same formula in determining the 
normal demand for each of these customers, or did you 
[1186] select different weeks? 

A. No. 

Q. For 1 lie different customers. 

A. I took the rate at which that plant was operating | 
when thev were curtailed during this time of the vear as 
a daily demand for the customer. 
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Q. Then, you took a different period for each customer? 

A. It might be a different day, yes, sir. 

Q. Well, you did not take a day; you took a week, did 

vou not? 

* 

A. If a customer operated for a full week without any 
curtailment at all I would just divide his take over the 
w T eek by 7, and if there w r ere periods, suppose on the 13tli 
and 14th he w’as not curtailed at all, I w’ould consider that 
to be his normal demand at that time of the year in the 
operation of his plant. 

Q. Did you use the same w T eek for all these customers 
or different w’eeks for different customers in arriving 
at this normal demand, so-called? 

A. Will you state your question again? 

Mr. Littman: Will you read the question, Mr. Reporter ? 

(The question w^as read by the reporter.) 

The Witness: I used their operations at this time of the 
year and picked out a day, or if they operated for a w’eek 
without any curtailment whatever, the w'eek of December 
[1187] 12, 13 and 14, inclusive. 

By Mr. Littman: 

* 

Q. That still does not answer my question, and that is, 
did you use a different w^eek for each customer or did you 
use a specific w^eek in the year and apply that average daily 
delivery to each of the customers? 

A. This information w’as taken from the same w’eek. 

Q. Well, w'hat w T eek w*as it during 1943? 

A. The week of December 15. 

Q. What? 

A. The week of December 15. 

Q. Then, you took the w^eek of December 15, 1943 for 
each customer? 

A. As indicated in this list, yes, sir. 

Q. For the purpose of determining the normal demand? 

A. For the purpose of determining his normal demand 
during this time of the year, yes, sir. 

Q. I thought you said you took a w’eek during wdiich 
there w~ere no curtailments. There w’ere curtailments dur¬ 
ing the w’eek of December 15, weren’t there? 

A. I said if during this week there were no curtailments 
I would simply divide by 7. 







Q. All these customers were curtailed sometime during 
the week? | 

A. There were days during the week when they were not 
[1188] curtailed. 

Q. Then, it follows that you did not use the week during 
which they were curtailed. 

A. I do not see how you arrive at that. 

Q. Will you just tell us how you did this ? 

Mr. Dougherty: I think, Mr. Davison, he asked you: 
“Did vou take the same week?” I don’t know whetlieif 
you understand that he is meaning a whole week or whether 
you took the same calendar week from which you made youil 1 
computation. Now, as I understand, what you said is that 
you went to the same calendar week. 

The Witness: That is right. 

i 

Bv Mr. Doughertv: 

Q. And if in that calendar week a customer, on only twoi 
days of that week, were uncurtailed, then you would usd 
those two days, would add them and divide by 2, is that) 
correct? 

A. That is reasonably correct. 

Q. How did you do it? That is what he is trying to get at. 

A. If there were three days during the week that the| 
customer was not curtailed—I know the rate at which these! 
plants are operating—and if on the two days out of the! 
three he was operating at his regular rate of operation and 
lie burned 800,000 cubic feet each day but during the third 
day he only burned 400,000 cubic feet, I would not add! 
[11S9] the three of them and divide by three, I would 
use the 800 because I know that that is his normal opera¬ 
tion at that time of the year. 

By Mr. Littman: J 

Q. Do you have working papers that show precisely how 
you calculated the so-called normal demand? 

A. Yes, sir, I can get those papers. 

Q. You can show exactly what days you used and the 
division into the number of days to get an average day? 

A. Yes. 

Q. Do you have that with you here in Washington ? 

A. A. No, sir, I do not. 

26—9181 
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Q. What? 

A. A. No, sir, I do not. 

Mr. Dougherty: You use the words “average day”, Mr. 
Littman. He isn’t talking about average day. 

Mr. Littman: He used the average day. 

The Witness: I am talking about a normal day. 

By Mr. Littman: 

Q. All right. You used one day, is that it? 

A. I may have used two or three days. 

Q. If you used two or three days you divided it by two 
or three and did not vou get an average dav? 

A. That is true. 

Q. Do you have the breakdown of the figures you used 
and the computations you made to arrive at the so-called 
[1190] normal day? 

A. I have the weekly flow sheets I used. I don’t know 
whether I have a copy of the working papers on that or not; 
I will not make the statement, but I suppose I have. 

Q. Suppose you tell me how you got the 1,384 M.c.f. for 
the Pittsburgh Plate Glass Company as its “normal day”. 
Tell me how you calculated it. 

A. I would have to refer to the flow sheet for that week 
to tell you exactly how I calculated it. 

Q. You cannot do that now? 

A. No, I do not have the weekly working papers with 
me. 

Q. How much gas on the average does the Pittsburgh 
Plate Glass Company use over the year? 

A. In a normal operating day? 

Q. No, no, just take the average daily use by the Pitts¬ 
burgh Plate Glass Company take the total used by that 
company divided by 365 days. 

A. I don’t know. 

Q. You don’t know? 

A. No. 

Mr. Littman: I must confess I am still very much at sea 
as to how lie arrived at these demands. I thought we might 
save some time on cross-examination in getting it cleared up. 

Mr. Dougherty: You keep talking about the average day, 
how much they take on an average during the year, which 
[1191] was the last question. That will give effect to all 
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curtailment and everything else, and that is not what Mr. 
Davison said he has done. He said these figures represent 
the amount that during this season of the year they would 
take with no curtailment, operating at the regular rate. | 

Mr. Littman. Of course, the last question was simply j 
something in addition to what I asked up to this time, j 
First, he said he took a week and divided by 7 days, then he ! 
said he took one day, and then he said he took two or three 
days, divided by 2 or 3 days, and then he said he took one 
day. I must confess I cannot tell from what this witness j 
stated just what he did. Moreover, I have no way of 
comparing this with an average daily take or anything else. | 
Of course, if you are satisfied with your presentation on 
this, it is all right with me. 

Mr. Dougherty: It is clear to me what he did. This does 
not purport to be an average take over all the year. 

Trial Examiner: I think it would be well for the witness 
to get his working papers here and tell us just what he did in 
each instance. It seems to me, according to his testi-1 
mony, he used a different formula with respect to different 
companies. 

Mr. Dougherty: That is right; that is what he said. 

By Mr. Littman: 

Q. Will you undertake to get your working papers dowm 
here and state on the stand, or be prepared to state exactly ! 
[1192] how you arrived at each of these figures, Mr. Davison ? j 

A. Yes, sir. 

Q. Also that includes data showing takes by Alpha Port¬ 
land Cement Company and Union Starch and Refining j 
Company, each of which is labeled “Varies.” Will you be 
prepared to tell us how much gas they take? 

A. I can answer your question on the Alpha Portland 
Cement Company right now. 

Q. Very well. 

A. They have two large rotary kilns which are fired 
with pulverized coal. They have gas burners installed 
and if and when we allow them to take gas they may operate 
one or two, or they may operate the two small kilns. So, 
for a customer like that where the take is all over the map 
you cannot say they have a normal day. 

Q. Would you say the amount that Alpha Portland Ce¬ 
ment Company took on December 16, for instance, namelv 
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824 M. c. f., was a wider or a lesser variation than the 
average variation? 

A. You mean is 824 as compared with the maximum they 
would take a wider variation or a lesser variation? 

Q. Yes. 

A. I would say it is much wider. 

Q. Much wider than the usual? 

A. This is a whole lot less than they would take if they 
were operating at the capacity of the equipment that has 
[1193] gas burners installed in it. They would take in 
their peak day, with all of the equipment operating, they 
would take between 7 and 8 million cubic feet of gas, but. 
that is not their normal day. In fact, for a customer ot 
that kind it is hard to say what his normal day would be. 

Mr. Littman: Perhaps, when the working papers are 
brought down here we can make some comparisons. 

All right, Mr. Dougherty, I thought we might get that 
cleared up and it might save us some time. I will reserve 
further cross-examination. 

Mr. Dougherty: Mr. Examiner, may I have marked for 
identification a statement which is headed “Statement. 
Tabulating the use of gas by interruptible consumers on 
days when all interruptible consumers had deliveries of 
gas ordered completely curtailed part of the days tabu¬ 
lated.” 

Trial Examiner: That will be marked for identification 
as Exhibit No. 54. 

(The statement referred to was marked as Exhibit No. 
54, for Identification.) 

By Mr. Dougherty: 

Q. Mr. Davison, will you refer to the statement which 
lias been marked for identification as Exhibit No. 54? You 
have shown on that four days, January 19, January 20, 
December 14 and December 18, all in the year 1943. You 
have that headed “Days when all interruptible customers 
[1194] had deliveries of gas completely interrupted part 
of day.” Now, what is the source of the information you 
show on this statement, Exhibit 54, for identification? 

A. The volumes of gas shown on the daily-weekly flow 
sheets made up by the chart department. 
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Q. Here, as in Exhibit 53, the figures showing gas ta|ken 
are from these company records that you referred, to 
before? 

A. Yes, sir. 

Q. Now, from what source did you get the information 
that on these particular days all interruptible customers, 
at least for a part of the day, were ordered to interrupt 
completely their take of gas? 

A. I have taken that from the interruption sheet, j 

Q. It appears, for example, on January 19 there wjerc 
onlv five customers that had zero. Would that indicate 
that onlv those five did not take gas at all on those davs? 

A. Yes, sir. 

Q. And consequently those particular customers were 
interrupted completely all of those days? 

A. Yes, sir. 

Q. Now, with respect to the volumes which are shown 
as having been taken by the various customers, can you 
tell which of those were not ordered to be curtailed at all 
during that day? That is, from the amount taken dbes 
that give you any information as to whether any partibu- 
[1195] lar customers were or were not asked to cease taking- 
gas during that particular day? 

A. The only one that is carried on the list there tlpat 
was not asked to curtail for part of the day would be tjhe 
Glencoe Lime. 

Q. Take for example the figures that go to the Granite 
City Steel Company, which shows that on January 19 tliey 
look 1,048 M. c. f., on January 20, 3,231. Now, would that 
indicate that on January 19 that company curtailed Jts 
lake considerablv more than thev did on January 20? 

• V 

A. Yes, sir. I 

7 

Q. And likewise the same situation is observed with 
respect to December 14 and December 18, where on Decetn- 
ber 14 that company took only 339 M. c. f. and on Deccjn- 
ber 18 took 4,388 M. c. f. 

A. Yes, sir. 

Q. The same statements you have made as to the foot¬ 
notes referring to Glen Park Glencoe Lime Company, Alpha 
Portland Cement Company and Aluminum Ore Company 
would applv to this exhibit in the same wav as to Exhibit 
53? 

A. Yes, sir. 
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Mr. Dougherty: That is all I have on that. 

Mr. Littman: Just a couple of questions. 

By Mr. Littman: 

Q. Mr. Davison, do I understand you to say that the 
Glen Park Glencoe Lime Company was not requested or 
[1196] ordered to curtail? Is that right? 

A. That is correct. 

Q. Are there any other customers listed here who were 
not requested to curtail on any of these days shown in 
Exhibit 54? 

A. On anv of these davs shown? 

Q. Yes. 

A. All of the customers with the exception of Glencoe 
Lime were requested to curtail the taking of gas. 

Q. You mean they vrere all ordered off the line on these 
days? 

A. Ordered to completely curtail the taking of gas at 
least part of the day, with the exception of Glencoe Lime. 

Q. You mean to say they were all ordered off the line for 
the whole day or just for part of the day? 

A. That is right. 

Q. With the exception, of course, of Glen Park Glencoe 
Lime Company. 

A. Yes, sir. These weekly flow sheets that are made up, 
all of these customers listed here are marked “Surplus” 
on the sheet, because they have a surplus contract, but with 
the exception of the Glencoe Lime tliev are also interrupt¬ 
ible. 

Q. Are you prepared to state to what extent each of these 
customers obeyed the order? You are nodding your head 
indicating vou arc saving “No.” Unless you sav so, the 
[1197] reporter does not get it. 

A. No, sir, I am not able to answer exactly how thor¬ 
oughly they complied with the order. 

Q. Some of them did and some of them did not, is that 
right? 

A. T made an effort to pull the charts for January 19 
and 20, to check those charts to see if they did cease taking 
gas, and those charts are not available. We just keep 
them for a year. The ones for 1943, December 14 and 15, 
those charts have been examined, and I prepared a state¬ 
ment following this that will show how many did com¬ 
pletely curtail the taking of gas when requested to. 













Mr. Dougherty: You mean December 18; you said 15. 

The Witness: Yes, sir, December 18. 

By Mr. Littman: 

Q. Do your records show that each of these customers 
did in fact completely curtail their deliveries during 41 
least a part of each of these days shown in Exhibit 54? 

A. Do my records indicate that, or do I have chart 
records to indicate that they did completely curtail the 
taking of gas? 

Q. Let us take it both ways. 

A. My records, the interruption sheets which 1 make up, 
show that they were requested to completely curtail the 
taking of gas for part of the day. 

[1198] Q. What does the other record show? 

A. The other record is not available. 

Q. In other words, you cannot tell from your records 
whether these companies, or each of them, actually in facit 
obeyed the interruption order? 

A. No, sir. 

By Mr. Dougherty: 

Q. Wait a minute, Mr. Davison. Is that true with respect 
to December 14 and 18? 

A. No, sir, that is not true with respect to those days. 

Q. You are answering as though it were. 

A. I told him a minute ago I had a statement prepared 
covering December 14 and December 18 which shows the 
number of customers which did actually cease taking gas 
entirely when requested to, but on January 19 and 20, I d<l 
not have anv record to substantiate that. 

•r 

Bv Mr. Littman: 

<^. But as to December 14 and December 18, you have flow} 
charts or records that actually show each of these customers} 
that were not in fact interrupted in whole? 

A. Not all of the customers. Some of them were inter¬ 
rupted entirely. Their meter charts indicate that for a time 
during the day they took absolutely no gas at all. 

Q. The next question is whether or not your records show} 
that as to December 14 and December 18, those customers 
[1199] obeyed the precise order of interruption that yob 
issued to them. If you ordered them off, for instance, fori 



408 


10 hours, did they stay off 10 hours, or did they just stay 
off one hour, or what? Or cannot you tell? 

A. This record here indicates when the interruptible 
customers had their gas delivery completely interrupted 
part of the day. My record would show the time interval 
that they were requested to cease taking the gas, but I do 
not examine the charts to compare the time interval on my 
interruption sheet with the time interval shown on the chart. 

Q. So that you cannot tell as to any of these days shown 
in Exhibit 54, whether there was a substantial compliance 
with your curtailment order; is that right? 

A. I would have to check the time interval that is shown 
on the interruption sheet, and the chart, to determine it. 

Q. And you have not done that? 

A. I have not done that, no, sir. 

Mr. Littman: All right. Thank you, Mr. Davison. 

Mr. Dougherty: If the Examiner please, may I have 
marked for identification a statement which is headed 
“Statement tabulating the use of gas by interruptible con¬ 
sumers on January 7,1944, and February 14, 1944”? 

Trial Examiner: That will be marked for identification 
as Exhibit No. 55. 

(The statement referred to was marked as Exhibit No. 55, 
for identification.) 

[1200] By Mr. Dougherty: 

Q. Mr. Davison, referring to the statement that has been 
marked for identification as Exhibit No. 55, does that show 
the gas taken by the various customers listed under inter¬ 
ruptible contracts on those two particular days? 

A. Yes, sir. 

Q. The same general explanations that you have made as 
to these footnotes for previous exhibits just discussed 
would apply to this Exhibit 55, would they? 

A. Yes, sir. 

Q. Now, the February 14, 1944 date. Do you recall that 
that is the date which Mr. French used in his Exhibit No. 11 
as the system peak day in connection with the allocation-of- 
cost statement? 

A. It has been called to my attention, that he used this 
particular day. 

Q. The date of January 7, 1944, was the day used by Mr. 
Simons? 








A. Yes, sir. 

Q. In his allocation-of-cost statement introduced by ijhe 
company as Exhibit 44, I think it was? 

A. Yes, sir. 

| 

Mr. Dougherty: That is all on that. 

Mr. Littman: I have nothing on that. 

Mr. Dougherty: If the Examiner please, may I have 
[1201] marked for identification a statement which is En¬ 
titled: “Statement showing the time, during the ‘days wl^en 
all interruptible consumers had deliveries of gas ordeifed 
completely curtailed part of day’ that the interruptible con¬ 
sumers took no gas”? 

Trial Examiner: That will be marked for identification 
as Exhibit No. 56. 

(The statement referred to was marked as Exhibit No. 
56, for identification.) 

By Mr. Dougherty: 

Q. Mr. Davison, you spoke in your response to Mr. Litt¬ 
man a few moments ago, when he was asking you about jhe 
dates of December 14 and December 18, about the state¬ 
ment that shows the periods during the day when the intbr- 
ruptible customers on those two days took no gas. Is |he 
statement which has been marked for identification as Ex¬ 
hibit No. 56 the statement to which you referred? 

A. Yes, sir. 

Q. And -what is the source of the information contained 
on this statement in Exhibit 56? 

A. The charts taken from the meters of these individual 
customers. 

Q. Now, do those charts bear on their face time designa¬ 
tions for the different hours of the dav? 

* I 

A. Yes, sir. 

Q. Are they continuous charts? 

[1202] A. They are 24-hour charts. 

Q. Of the type that some sort of mechanical inking device 
moves on? 

A. Yes, sir. 

Q. And indicates the quantities taken? 

A. Yes, sir. 

Q. Now, you have used in this statement the capital letter 
“M.” For example, the first customer, Pittsburgh Plate 
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Glass Company, December 14, 1943, you have the heading 
“No gas passed,” and then under that you have “12:00 M,” 
and then a second “12:00 M.” Now, what does that 
indicate? 

A. The full 24 hours of the day, from 12 Midnight to 12 
Midnight. 

Q. That would be, say, starting with the midnight between 
the 13th and 14th and it shows the takes through the entire 
day of the 14th up to midnight of the 14th? 

A. That is correct. 

Q. The charts that you used as the basis of this are still 
available, are they not? 

A. Yes, sir. 

Q. And I think you said with respect to the two days in 
January the company’s practices to keep those only one 
year? 

A. That is correct. 

Q. And they were not kept ? 

A. That is correct. 

[1203] Mr. Dougherty: That is all 1 have on that. 

Mr. Littman: I do not think I have any questions on that. 

Mr. Dougherty: Mr. Examiner- 

Mr. Littman: Just a moment. May 1 just ask a question 
or two at this time? 

Mr. Dougherty: Yes, sir. 

By Mr. Littman: 

Q. Mr. Davison, will you explain what you mean by the 
term “curtailed” near the center of the first page opposite 
“Laclede Christy C. P. Co.”? 

A. Laclede Christy Clay Products Company? 

Q. Yes. 

A. They were curtailed, but they took gas during the 
entire 24 hours. 

Q. That does not mean that there was no gas passed? 

A. No, that “No gas passed” applies to the Hydraulic 
Press Brick Company. 

Q. What is this heading up at the top “No gas passed”? 
That does not apply to all those hours shown below, does it ? 

A. Yes, sir. The Pittsburgh Plate Glass, there was no 
gas passed from 12 midnight to 12 midnight. The Arkansas 
Power and Light, from 11 p. m. to 12 m., there was no gas 










passed. The Arkansas-Louisiana Gas Company standby,! 
there was no gas passed over that period. 

[1204] Q. I see. 

A. The reason that was included in there is because theyj 
had taken some gas previous to that, but this particular^ 
time they did not take any. 

Q. I thought it was your purpose, judging from the title! 
of the exhibit, to present a statement showing the time ofj 
day when interruptible customers took no gas. 

A. That is right. 

Q. You included several customers who did take soiriej 
gas? 

A. Yes. Those dashes “—spaces indicate that cus-j 
tomer was using some gas during the entire day”; that is! 
the footnote on the next page. 

Mr. Littmau: I see. That clears up my point. Thank! 

vou. 

* 

Mr. Dougherty: If the Examiner please, the next exhibit 
which I am going to ask to be marked for identification is 
an exhibit which a later witness will testify about, but there! 
are some of the figures in it that are based upon figures! 
furnished by Mr. Davison, and therefore I am going to ask! 
him only in that connection as to those particular figures.; 
So that this is a statement which I am now asking to bej 
marked for identification which is headed “ Re-alfocation! 
of F. P. C. Staff Cost of Service Year 1943.” 

Trial Examiner: That will be marked for identification! 
as Exhibit No. 57. 

(The statement referred to was marked as Exhibit NoJ 
57, for identification.) 

11205] By Mr. Dougherty: 

Q. Mr. Davison, I am handing you a statement that has 
been marked for identification as Exhibit No. 57. You 
have seen this statement before, I believe. 

A. Yes, sir. 

Q. And recognize it as one that has been prepared byj 
Mr. Ben Miller in connection with an allocation study? 

A. Yes, sir. 

Q. He has, on schedule number 5 in this statement,! 
some figures showing the sales of gas on certain days,! 
and I wish you would turn to schedule number 5. 
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A. Yes, sir. 

Q. There are the days December 14, 15, 16 and 17, 1943 
which show the total quantity of M. c. f. delivered on 
those days and divide those quantities between sales to 
consumers direct and sales for resale to the different 
utility companies. As I understand it, these particular 
figures here exclude gas that was sold to the Crossett 
Lumber Company. Am I correct in my understanding? 

A. You are correct, yes. 

Q. Did you furnish Mr. Miller the figures from your 
weekly sheets showing deliveries to various customers on 
these days as a basis for the classification and statement of 
the quantities which he shows on schedule 5 for those four 
days? 

A. Yes, sir. 

[1206] Q. Now, he has made certain adjustments, as T 
understand it, to the figures you gave him, which has 
been explained in some of his working papers. Are you 
familiar with those adjustments and reclassifications which 1 
he made? 

A. Yes, sir. 

Q. You do not assume any responsibility for the work 
lie did in reclassifying or adjusting these figures which 
you gave him? 

A. No, sir. 1 

Q. But you do recognize, 1 take it, that the various 
adjustments are based on the figures which you did give 
him? 

A. Yes, sir. i 

Q. These are the same four days for which you have 
identified certain statements showing sales to interrupt¬ 
ible customers in some of these preceding exhibits? 

A. December 14, 15, 16 and 17, yes, sir. 

Q. Now, also shown on schedule 5 are two columns for 
February 14, 1944. You will note that the last column, i 
which has the capital letter “B” opposite it, refers to a 
footnote from Exhibit 11. Then the other column headed 
“February 14”, which has the letter “A” opposite it, 
refers to a footnote which says “On basis consistent with 
Schedule No. 6 of this exhibit.” 

Did you furnish to Mr. Miller the records from your 
weekly sheets showing deliveries of gas on February 14 
[1207] to the various customers? I 

A. Yes, sir. 




Q. And then are you familiar with the adjustments 
and reclassifications he made for that day? 

A. Yes, sir. 

Q. And here again were those based upon the figures 
which you furnished him? 

A. Yes, sir. 

Q. Referring to the quantity of gas that was delivered 
on February 14, 1944 from the line, excluding Crossetlt, 
was 135,866 M. c. f. from Exhibit 11 and the final figure 
as shown by schedule 5 for the same day, the preceding 
column, of 135,875 M. c. f. That makes a difference between 
the two of how manv M. c. f. ? 

A. 9 M. c. f. 

Q. So that that is an insignificant difference, is it not, 
in view of the total quantities involved? 

A. Absolutelv. 

Q. Do you recall that February 14,1944 was a day whidh 
Mr. French used in his Exhibit 11 as being the peak systeijn 
day, or the day on which the greatest quantity of gds 
had been delivered by the Mississippi River Fuel Corpora¬ 
tion in that winter season? 

A. 1 remember it, ves, sir. 

Q. In your opinion, could the Mississippi Company coiji- 
11208] tinue to deliver such quantity of gas day in and 
day out? 

A. They could not. 

Q. And why is that? 

A. The input to our system, or the intake at Perryvilje 
Station is approximately 145,000,000 cubic feet of gas ia 
day. We take that amount into the system and use of thdt 
approximately 10,000,000 cubic feet’of gas for fuel aiijd 
5,000,000 a day approximately going to Crossett, whiejli 
would make a total sale of approximately 141,000,000, an^I 
we would deplete the storage in the line and finally get tjo 
the place where we could not operate. 

Q. In order to deliver this quantity of gas that wa,s 
delivered February 14, 1944 and provide gas used in 
company operations and also that delivered to Crosseti, 
which is not shown, you have to draw down on your line 
pack for how much? 

A. It would be the difference between the 145,000 M. c. f., 
our intake, and the 141,000 M. c. f. sales plus approximately 
approximately 10,000,000 cubic feet for fuel which would 
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make 151,000 M. c. f. So we would deplete our storage 
approximately 6,000,000 cubic feet. 

Mr. Littman: In the 24-hour period? 

The Witness: In the 24-hour period. 

By Mr. Dougherty: 

Q. For how many days could that character of operation 
continue, that is, drawing on your line pack in this way? 
[1209] A. I would prefer to let one of our operating 
engineers answer that question, Mr. Dougherty. 

Q. Now, with respect to the days in December which 
are shown here, the first day of December 14 shows the 
figure of 131,563 M. c. f. comparable to the 135,866 M. c. f. 
for February 14, 1944. Was it necessary on December 14, 
1944 to draw on your line pack to make that delivery? 

A. I cannot answer the question because I do not know 
the amount of gas that was put into the system at Perry- 
ville. 

Q. If it were, you say, the maximum 145,000- 

A. 145,000, approximately. 

Q. Then, on the basis of the tabulation that you spoke 
of for February 14, that would just about equal what 
your net input was after subtracting that used in opera¬ 
tions'? 

Mr. Littman: Just a minute. I object to that. The 
witness said he did not know, and he said he could not 
know without knowing how much was put into the system 
at Perryvillc. 

Mr. Dougherty: I said assuming there was that much. 

Trial Examiner: Read the question. 

(The question was read by the reporter.) 

Trial Examiner: Overruled. 

A. If it was possible for us, or if we did put into the 
line 145,000,000, which we tried to put in at Perryvillc, 
assuming 5,000,000 to Crossett, would leave 136, and about 
10,000,000 for fuel would be 146,000,000, so there would be 
T1210] a slight depletion in the storage in the line. 

By Mr. Dougherty: 

Q. Now, over that period of four days, December 14 to 
December 17, inclusive, the maximum quantity delivered 



ill any one of those days, excluding Crossett, was on tjie 
December 14, 1943 day that I have just mentioned. Wh^t 
were the conditions that confronted the operations on the 
line during that particular period in December, 1943? 

A. I do not quite understand. 

Q. That is particularly weather conditions. 

A. I should have to refer to my interruption sheet bn 
December 14 to see what it was. If I remember correctly, 
we had a cold spell during that time of the year. 

Q. Do you have with you those interruption sheets that 
show the weather condition for those four days? 

A. I think Mr. Miller has those. 

Q. (Handing document to the witness) Are those tl|e 
sheets from which you could take December 13, for examplj?, 
and tell what the weather conditions were? 

A. Yes, sir. 

Q. Then follow through on the 14th, and from those tell 
what curtailments were made and what orders were issued)? 

A. Yes, sir. On December 13 we had a high of 32 degrees 
and low of 18 and had ordered 26,000,000 curtailment. 

Q. How manv customers? 

A. 16. 

[1211] Q. That is, ordered curtailment ? 

A. Ordered curtailment. 1 

Q. For some period during that day? 

A. Yes, sir. 

Q. Then, what is the next, the condition on the 14th? 

A. On the 14th there was a high of 26 and low of 1, and 
we had 53,385,000 ordered curtailed. 

Q. Was that a sudden drop in temperature, and if sc, 
when did it occur ? 

A. Well, it occurred beginning on the 13th, dropped from 
32 down to 1 on the 14th, and when we had started our cur¬ 
tailment we had 630,000 curtailed on the 12th, and then we 
made serious curtailments on the 13th, and then ordered 
off practically everything that we could take off on the 14th|. 

Q. Then, what was the condition on the 15th? 

A. On the 15th we had a high of 12 and low of minus 4, 
and had 71,155,000 cubic feet ordered curtailed. 

Q. And how many customers did you ask to curtail ? 

A. 26. 

Q. Then, give us the same information for the 16th. 

A. On the 16th, there was a high of 23 and a low of minus 
4, and we had 61,065,000 cubic feet of gas ordered curtailed; 
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Q. And how many customers were asked to curtail ? 

A. 25. There was one that was put back on, on the 15th. 
[1212] Q. Now, the next day, will you carry it on? 

A. The next day was a high of 37 and low of zero, with 
53,575,000 cubic feet of gas curtailed. 

Q. Is that December 18? 

A. That is December 17. 

Q. Then, go to December 18. 

A. December 18, it was a high of 41 and low of 25, 27,201,- 
000 ordered curtailed. 

Q. Did that day end the period of severe weather that 
you experienced during this particular week? 

A. Yes, sir. December 19 had a high of 49 and low of 
23, and only 775 M. c. f. ordered curtailed. 

Q. Now, during this period of these four days, during 
these particular weather conditions which you mentioned, 
did you have off of the line a number of interruptible cus¬ 
tomers who—have been served if vou had had more gas 

• • * 

available? 

A. If we had had more gas available, if on December 16 
we would have had approximately 61,000,000 more avail¬ 
able than we had, we could have served all of them. 

Q. Your inability to sell more interruptible gas on those 
days was due to what conditions? 

A. It was due to a combination of firm gas demand and 
weather conditions. 

Q. Having in mind that those low temperature conditions 
existed over a period of four days, do these deliveries 
[1213] actually made on those four days represent the de¬ 
pendable, deliverable capacity of the line under extreme 
weather conditions such as you say existed on those days? 

A. We try to operate the system to protect the firm gas 
customers, and the amount of gas sold represents the 
amount that we thought was the maximum that we could 
sell with safety to the utilities serving domestic consumers 
as well as our firm gas customers. 

Trial Examiner: We will take a recess for 5 minutes. 

(At this point, a short recess was taken, after which the 
hearing was resumed as follows:) 

Trial Examiner: You may proceed. 

Mr. Dougherty: That is all the direct examination of Mr. 
Davison, Mr. Examiner, at this time. 658l~? -Z ^ 







